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10731 and 10732 


Statement of Questions Presented 

(1) Whether appellants are precluded from immediate 
resort to the Federal courts under the Federal Antitrust 
laws for injunctive relief and treble damages where they 
charge conspiracies to restrain and monopolize the passen¬ 
ger and air freight business and air-borne transportation, 
and past restraint and attempted monopolization of same, 
by the major defendant-appellee scheduled airlines and 
their trade association, to the injury and financial losses of 
appellant competitors; or whether the Civil Aeronautics 
Act requires, even though such Act makes no provision 
for reparations and damages to injured parties, that appel¬ 
lants in the first instance present such charges and sup¬ 
porting facts to the Civil Aeronautics Board for determi¬ 
nation before the district court has jurisdiction? 

(2) Whether the decision of the court below was cor¬ 
rect in dismissing because of lack of jurisdiction, a damage 
Complaint under the antitrust laws and requiring that 
charges and facts supporting same be first presented to the 
Civil Aeronautics Board, although the latter cannot award 
damages, and was this a denial of due process of law and 
of the right to trial by jury? 


(i) 
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BRIEF OF APPELLANTS 


Jurisdictional Statement 

This is an appeal to review an order entered by the Dis¬ 
trict Court of the United States for the District of Co¬ 
lumbia dismissing a Complaint (App. 1-23) for violation 


2 


of the Sherman and Clayton Antitrust Acts. The opinion 
of the court below is reported in 91 F. Supp. 269. Juris¬ 
diction of the District Court is based on 15 U.S.C.A. sec. 
15 and 26, 28 U.S.C.A., sec. 1337, and District of Columbia 
Code, 1940 Edition, sec. 11-305. 

Jurisdiction of this Court is based on 28 U.S.C.A., sec. 
1291 and District of Columbia Code, 1940 Edition, Title 
11, sec. 305; and Title 17, sec. 101. 

These two appeals were consolidated for the purposes of 
the filing of briefs and of argument by Order of this Court 
dated August 31, 1950. 

Statement of the Case 

On April 3, 1949 a Complaint (App. 1-23) was filed in 
the District Court by Appellant, S.S.W. Incorporated, 
charging Air Transport Association of America and twelve 
of the leading scheduled airlines of the United States with 
having engaged in a conspiracy to unreasonably restrain 
and monopolize the air-borne transportation of the United 
States, and in the District of Columbia, and with having 
suppressed the trade and commerce of appellant. The suit 
requested treble damages and an injunction. The Com¬ 
plaint charged restraint in commerce among the States 
based on section 1 of the Sherman Act; conspiracy to mo¬ 
nopolize such commerce based on section 2 of the Sherman 
Act; and restraints of trade between the States and the 
District of Columbia and within the District of Columbia, 
based on section 3 of the Sherman Act, 15 U.S.C.A. sec. 
1-3 (App. 2, 12-13). Twenty major scheduled airlines, 
which were not present within the District of Columbia in 
such a way as to permit good service of process upon them, 
were named as co-conspirators (App. 6). 

The Complaint charged action by the defendants and co- 
conspirators to eliminate and drive out of the business of 
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air-borne transportation the complainant and other inde¬ 
pendent nonschednled airlines. Such conspiracy was al¬ 
leged to have been accomplished by means of boycotting 
and other practices to exclude competitors. 1 The Com¬ 
plaint charged (App. 12): 

21. Beginning about August 30, 1945, or prior 
thereto, the exact date being unknown to the plaintiff, 
and continuing thereafter up to and including the date 
of the filing of this Complaint, the defendants and co- 
conspirators named herein, together with other per¬ 
sons and firms unknown to the plaintiff, have knowingly 
and wrongfully made and entered into contracts under¬ 
standings and agreements and have engaged, knowingly 
and continuously, in a wrongful and unlawful combina¬ 
tion and conspiracy to directly and unreasonably re¬ 
strain, and combination and conspiracy to monopolize, 
the air-borne transportation, trade and commerce of 
* (App. 13) the United States, and have knowingly and 
wrongfully attempted to monopolize the said trade 
and commerce, including trade and commerce therein 
of and within the District of Columbia, by injuring, 
suppressing, and restricting competition therein and 
by controlling and fixing the channels and methods 
through which the prices, terms and conditions of air¬ 
borne travel and trade and commerce is carried on in 
interstate and foreign commerce and as to the trade 
and commerce therein of and within the District of 


1 "The District Judge summarized the means and methods charged in 
the Complaint as follows: "Examining the complaint in this case we find 
the plaintiff alleges that the defendants, the co-conspirators and others 
have unlawfully combined and conspired, inter alia, to hinder and prevent 
it from obtaining the services of numerous ticket agencies or travel 
bureaus throughout the nation; to discredit and disparage it in the eyes 
of the public by the use of false and misleading statements; to eliminate 
and prevent competition for air carrier passenger and freight transporta¬ 
tion; to offer transportation at cut prices until competition was eliminated; 
to obtain from gasoline and oil suppliers large quantity discounts which 
were not available to plaintiff; and, to cause refusal and delay to it 
of vital maintenance and other services at airports.” Mem. Op. May 31, 
1950, Mathews, J. (App. 68). 
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Columbia; in accordance with the terms of said com¬ 
binations and conspiracies, and pursuant to the means 
and methods, hereinafter alleged, amongst others used 
to effectuate said combinations and conspiracies. 

22. The combinations and conspiracies alleged afore¬ 
said have consisted of a continuing agreement and con¬ 
cert of action among the defendants and co-conspira- 
tors, the substantial terms of which have been that 
they would; 

(a) Solicit, pursuade, induce, and coerce ticket agen¬ 
cies and travel bureaus from acting as agents for 
plaintiff and other irregular air carriers and “non¬ 
skeds” and from making sales and distribution of 
tickets, charters and contracts on their behalf; 

(b) Influence administrative agencies to impose. 
rules, regulations and inspections favorable to the cer¬ 
tificate air carriers and burdensome to the “nonsheds”, 
and obtain subsidy and other preferences denied the 
“nonskeds”; 

(c) Discredit and disparage the plaintiff and other 
“nonskeds”, or irregular air carriers, and destroy 
public confidence in them by means of false and mis¬ 
leading advertisements and news releases and stories; 

(d) Eliminate and prevent competition for air car¬ 
rier passenger and freight transportation; 

(e) Offer transportation at cut prices until competi¬ 
tion was eliminated, and then to compensate themselves 
by reimbursement from other operations or by increas¬ 
ing or enhancing prices after competition is eliminated; 

(App. 14) (f) Utilize their domination and control 
over the airborne commerce of the nation to encour¬ 
age and promote consolidations, mergers, expansion 
and debt refundings in order to completely dominate 
the field and eliminate “nonskeds” and irregular air 
carriers; 
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(g) Use such dominant control to obtain huge quan¬ 
tity discounts from major gasoline and oil suppliers 
not available to the plaintiff and other comparable 
“nonskeds”; 

(h) Cause refusal and delay of vital maintenance 
and other services at airports to the plaintiff and other 
“nonskeds.” (App. 12-14) 

On September 16,1949 appellants herein under No. 10732, 
Air Transport Associates, Inc., and Golden North Airways, 
Inc., two other nonscheduled airlines, moved to intervene 
(App. 60-61) upon an intervention petition-(App. 61 : 66) 
which alleged substantially the same charges against the 
defendants and co-conspirators as found in the Complaint, 
and which additionally recited the crucial interest of the 
general public both from a military and economic stand¬ 
point in having available to it, particularly between the 
Northwestern States of the United States and the Terri¬ 
tory of Alaska, unhampered transport service from such 
proposed Intervenors and other independent nonscheduled 
air carriers. These are the appeals which this Court by 
Order of August 31, 1950 directed consolidated with case 
No. 10731. 

All of the appellees moved to dismiss the Complaint on 
the ground that “primary jurisdiction” of the matters 
complained of is vested in the Civil Aeronautics Board, 
and that the District Court is without jurisdiction primarily 
to consider said matters (App. 23-60). 

The motions were heard, together with collateral motions 
such as motions to strike, to make more definite and cer¬ 
tain, and to quash process, by the District Court February 
15, 16, 1950; the Court entered its memorandum opinion 
dismissing the Complaint on May 31, 1950 (App. 66-70), 
and an Order in conformity with this opinion was filed June 
6,1950 (App. 70-71). 
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The Order recites the grounds of dismissal: “because 
primary jurisdiction is in the Civil Aeronautics Board and 
failure to state a claim upon which relief can be granted 
and to allege facts showing actual injury and measurable 
damages because the complaint fails to allege that the 
Civil Aeronautics Board has made a primary determina¬ 
tion of these matters.’’ (App. 71) 

The court below took no action on the motions to inter¬ 
vene, and stated that action on the motions to dismiss 
made “rulings on the other motions • • • unnecessary” 
(App. 70). 

Appellants filed their appeal on July 5,1950. The record 
was lodged with this Court on August 3,1950. 

Statutes Involved 

The statutes involved in this appeal are sections 1, 2, 
3 and 7 of the Sherman Antitrust Act (26 Stat. 209, 210); 
sections 4 and 16 of the Clayton Act (38 Stat. 731, 737; 
15 TT. S. C. A. 15, 26), which are commonly known as the 
Federal Antitrust Laws; and the Civil Aeronautics Act of 
1938, as amended, sections 408, 409, 411, 412, 414 and 1106 
(49 U. S. C. A. 488,489,491, 492, 494, 52 Stat. 1106). These 
statutes read as follows: 

Sherman Act: 

Sec. 1. Every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of trade 
or commerce among the several States, or with foreign 
nations, is hereby declared to be illegal. Every per¬ 
son who shall make any contract or engage in any com¬ 
bination or conspiracy hereby declared to be illegal 
shall be deemed guilty of a misdemeanor, and, on con¬ 
viction thereof, shall be punished by fine not exceeding 
$5,000, or by imprisonment not exceeding one year, or 
by both said punishments, in the discretion of the court. 
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Sec. 2. Every person who shall monopolize, or at¬ 
tempt to monopolize, or combine or conspire with any 
other person or persons, to monopolize any part of the 
trade or commerce among the several States or, with 
foreign nations, shall be deemed guilty of a mis¬ 
demeanor, and, on conviction thereof, shall be punished 
by fine not exceeding five thousand dollars, or by im¬ 
prisonment not exceeding one year, or by both said 
punishments, in the discretion of the court. 

Sec. 3. Every contract, combination in form of trust 
or otherwise, or conspiracy, in restraint of trade or 
commerce in any Territory of the United States or of 
the District of Columbia, or in restraint of trade or 
commerce between any such Territory and another, or 
between any such Territory or Territories and any 
State or States or the District of Columbia, or with 
foreign nations, or between the District of Columbia 
and any State or States or foreign nations, is hereby 
declared illegal. Every person who shall make any 
such contract or engage in any such combination or con¬ 
spiracy, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not 
exceeding five thousand dollars, or by imprisonment 
not exceeding one year, or by both said punishments, 
in the discretion of the court. 

Sec. 7. Any person who shall be injured in his busi¬ 
ness or property by any other person or corporation 
by reason of anything forbidden or declared to be un¬ 
lawful by this act, may sue therefor in any district 
court of the United States in the district in which the 
defendant resides or is found, without respect to the 
amount in controversy, and shall recover threefold the 
damages by him sustained, and the costs of suit, in¬ 
cluding a reasonable attorney’s fee. (Act of July 2, 
1890) 

Clayton Act: 

Sec. 4. Any person who shall be injured in his busi¬ 
ness or property by reason of anything forbidden 
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in the antitrust laws may sue therefor in any district 
court of the United States in the district in which the 
defendant resides or is found or has an agent, with¬ 
out respect to the amount in controversy, and shall 
recover threefold the damages by him sustained, and 
the cost of suit, including a reasonable attorney’s fee. 

Sec. 16. Any person, firm, corporation, or associa¬ 
tion shall be entitled to sue for and have injunctive 
relief, in any court of the United States having juris¬ 
diction over the parties, against threatened loss or 
damage by a violation of the antitrust laws, including 
sections two, three, seven and eight of this Act, when 
and under the same conditions and principles as in¬ 
junctive relief against threatened conduct that will 
cause loss or damage is granted by courts of equity, 
under the rules governing such proceedings, and upon 
the execution of proper bond against damages for an 
injunction improvidently granted and a showing that 
the danger of irreparable loss or damage is imme¬ 
diate, a preliminary injunction may issue: Provided , 
That nothing herein contained shall be construed to 
entitle any person, firm, corporation, or association, 
except the United States, to bring suit in equity for 
injunctive relief against any common carrier subject 
to the provisions of the Act to regulate commerce, ap¬ 
proved February fourth, eighteen hundred and eighty- 
seven, in respect of any matter subject to the regula¬ 
tion, supervision, or other jurisdiction of the Inter¬ 
state Commerce Commission. (Act of Oct. 15, 1914) 
Civil Aeronautics Act: 

Sec. 408. (a) It shall be unlawful, unless approved 
by order of the Board as provided in this section— 

(1) For two or more air carriers, or for any air 
carrier and any other common carrier or any person 
engaged in any other phase of aeronautics, to con¬ 
solidate or merge their properties, or any part thereof, 
into one person for the ownership, management, or 
operation of the properties theretofore in separate 
ownership; 
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(2) For any air carrier, any person controlling an 
air carrier, any other common carrier, or any person 
engaged in any other phase of aeronautics, to pur¬ 
chase, lease, or contract to operate the properties, or 
any substantial part thereof, of any air carrier; 

(3) For any air carrier or person controlling an 
air carrier to purchase, lease, or contract to operate 
the properties, or any substantial part thereof, of any 
person engaged in any phase of aeronautics otherwise 
than as an air carrier; 

(4) For any foreign air carrier or person controlling 
a foreign air carrier to acquire control, in any manner 
whatsoever, of any citizen of the United States engaged 
in any phase of aeronautics; 

(5) For any air carrier or person controlling an air 
carrier, any other common carrier, or any person 
engaged in any other phase of aeronautics, to acquire 
control of any air carrier in any manner whatsoever; 

(6) For any air carrier or person controlling an air 
carrier to acquire control, in any manner whatsoever, 
of any person engaged in any phase of aeronautics 
otherwise than as an air carrier; or 

(7) For any person to continue to maintain any 
relationship established in violation of any of the 
foregoing subdivisions of this subsection. 

(b) Any person seeking approval of a consolidation, 
merger, purchase, lease, operating contract, or acquisi¬ 
tion of control, specified in subsection (a) of this sec¬ 
tion, shall present an application to the Board, and 
thereupon the Board shall notify the persons involved 
in the consolidation, merger, purchase, lease, operating 
contract, or acquisition of control, and other persons 
known to have a substantial interest in the proceeding, 
of the time and place of a public hearing. Unless, after 
such hearing, the Board finds that the consolidation, 
merger, purchase, lease, operating contract, or acquisi¬ 
tion of control will not be consistent with the public 
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interest or that the conditions of this section will not 
be fulfilled, it shall by order, approve such consolida¬ 
tion, merger, purchase, lease, operating contract, or 
acquisition of control, upon such terms and conditions 
as it shall find to be just and reasonable and with such 
modifications as it may prescribe: Provided, That the 
Board shall not approve any consolidation, merger, 
purchase, lease, operating contract, or acquisition of 
control which would result in creating a monopoly or 
monopolies and thereby restrain competition or 
jeopardize another air carrier not a party to the con¬ 
solidation, merger, purchase, lease, operating contract, 
or acquisition of control: Provided Further, That if 
the applicant is a carrier other than an air carrier, 
or a person controlled by a carrier other than an air 
carrier or affiliated therewith within the meaning of 
section 5 (8) of the Interstate Commerce Act, as 
amended, such applicant shall for the purposes of this 
section be considered an air carrier and the Board 
shall not enter such an order of approval unless it 
finds that the transaction proposed will promote the 
public interest by enabling such carrier other than an 
air carrier to use aircraft to public advantage in its 
operation and will not restrain competition. 

(c) The provisions of this section and section 409 
shall not apply with respect to the acquisition or hold¬ 
ing by any air carrier, or any officer or director thereof, 
of (1) any interest in any ticket office, landing area, 
hangar, or other ground facility reasonably incidental 
to the performance by such air carrier of any of its 
services, or (2) any stock or other interest or any 
office or directorship in any person whose principal 
business is the maintenance or operation of any such 
ticket office, landing area, hangar, or other ground 
facility. 

(d) Whenever, after the effective date of this sec¬ 
tion, a person, not an air carrier, is authorized, pur¬ 
suant to this section, to acquire control of an air 
carrier, such person thereafter shall, to the extent 
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found by the Board to be reasonably necessary for the 
administration of this Act, be subject, in the same 
manner as if such person were an air carrier, to the 
provisions of this Act relating to accounts, records, 
and reports, and the inspection of facilities and 
records, including the penalties applicable in the case 
of violations thereof. 

(e) The Board is empowered, upon complaint or 
upon its own initiative, to investigate, and, after notice 
and hearing, to determine whether any person is violat¬ 
ing any provision of subsection (a) of this section. If 
the Board finds after such hearing that such person is 
violating any provision of such subsection, it shall by 
order require such person to take such action, con¬ 
sistent with the provisions of this Act, as may be neces¬ 
sary, in the opinion of the Board, to prevent further 
violation of such provision. 

Sec. 409. (a) After one hundred and eighty days 
after the effective date of this section, it shall be unlaw¬ 
ful, unless such relationship shall have been approved 
by order of the Board upon due showing, in the form 
and manner prescribed by the Board, that the public 
interest will not be adversely affected thereby— 

(1) For any air carrier to have and retain an officer 
or director who is an officer, director, or member, or 
who as a stockholder holds a controlling interest, in 
any other person who is a common carrier or is en¬ 
gaged in any phase of aeronautics. 

(2) For any air carrier, knowingly and willfully, 
to have and retain an officer or director who has a 
representative or nominee who represents such officer 
or director as an officer, director, or member, or as a 
stockholder holding a controlling interest, in any other 
person who is a common carrier or is engaged in any 
phase of aeronautics. 

(3) For any person who is an officer or director of 
an air carrier to hold the position of officer, director, 
or member, or to be a stockholder holding a controlling 
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interest, or to have a representative or nominee who 
represents snch person as an officer, director, or mem¬ 
ber, or as a stockholder holding a controlling interest, 
in any other person who is a common carrier or is 
engaged in any phase of aeronautics. 

(4) For any air carrier to have and retain an officer 
or director who is an officer, director, or member, or 
who as a stockholder holds a controlling interest, in 
any person whose principal business, in purpose or 
in fact, is the holding of stock in, or control of, any 
other person engaged in any phase of aeronautics. 

(5) For any air carrier, knowingly and willfully, 
to have and retain an officer or director who has a 
representative or nominee who represents such officer 
or director as an officer, director, or member, or as 
a stockholder holding a controlling interest, in any 
person whose principal business, in purpose or in fact, 
is the holding of stock in, or control of, any other 

person engaged in any phase of aeronautics. 

(6) For any person who is an officer or director of 
an air carrier to hold the position of officer, director, 
or member, or to be a stockholder holding a controlling 
interest, or to have a representative or nominee who 
represents such person as an officer, director, or mem¬ 
ber, or as a stockholder holding a controlling interest, 
in any person whose principal business in purpose or 
in fact, is the holding of stock in, or control of, any 
other person engaged in any phase of aeronautics. 

(b) After this section takes effect it shall be unlaw¬ 
ful for any officer or director of any air carrier to 
receive for his own benefit, directly or indirectly, any 
money or thing of value in respect of negotiation, 
hypothecation, or sale of any securities issued or to 
be issued by such carrier, or to share in any of the 
proceeds thereof. 

Sec. 411. The Board may, upon its own initiative or 
upon complaint by any air carrier or foreign air 
carrier, if it considers that such action by it would be 
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in the interest of the public, investigate and determine 
whether any air carrier or foreign air carrier has been 
or is engaged in unfair or deceptive practices or unfair 
methods of competition in air transportation. If the 
Board shall find, after notice and hearing, that such 
air carrier or foreign air carrier is engaged in such 
unfair or deceptive practices or unfair methods of 
competition, it shall order such air carrier or foreign 
air carrier to cease and desist from such practices or 
methods of competition. 

Sec. 412. (a) Every air carrier shall file with the 
Board a true copy, or, if oral, a true and complete 
memorandum, of every contract or agreement (whether 
enforceable by provisions for liquidated damages, 
penalties, bonds, or otherwise) affecting air transpor¬ 
tation and in force on the effective date of this section 
or hereafter entered into, or any modification or can¬ 
celation thereof, between such air carrier and any other 
air carrier, foreign air carrier, or other carrier for 
pooling or apportioning earnings, losses, traffic, 
service, or equipment, or relating to the establishment 
of transportation rates, fares, charges, or classifica¬ 
tions, or for preserving and improving safety, 
economy, and efficiency of operation, or for controlling, 
regulating, preventing, or otherwise eliminating de¬ 
structive, oppressive, or wasteful competition, or for 
regulating stops, schedules, and character of service, 
or for other cooperative working arrangements. 

(b) The Board shall by order disapprove any such 
contract or agreement, whether or not previously ap¬ 
proved by it, that it finds to be adverse to the public 
interest, or in violation of this Act, and shall by order 
approve any such contract or agreement, or any 
modification or cancelation thereof, that it does not 
find to be adverse to the public interest, or in violation 
of this Act; except that the Board may not approve 
any contract or agreement between an air carrier not 
directly engaged in the operation of aircraft in air 
transportation and a common carrier subject to the 
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Interstate Commerce Act, as amended, governing the 
compensation to be received by such common carrier 
for transportation services performed by it. 

Sec. 414. Any person affected by any order made 
mider sections 408, 409 or 412 of this Act, shall be, and 
is hereby, relieved from the operations of the “anti¬ 
trust laws”, as designated in section 1 of the Act en¬ 
titled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other 
purposes”, approved October 15,1914, and of all other 
restraints or prohibitions made by, or imposed under, 
authority of law, insofar as may be necessary to 
enable such person to do anything authorized, ap¬ 
proved, or required by such order. 

Sec. 1106. Nothing contained in this Act shall in 
any way abridge or alter the remedies now existing at 
common law or by statute, but the provisions of this 
Act are in addition to such remedies. 

(Act of June 23,1938) 

Statement of Points 

1. IT WAS THE PLAIN INTENTION OF CONGRESS THAT THE 
ANTITRUST LAWS SHOULD APPLY TO THE VIOLATIONS AS 
CHARGED IN THE COMPLAINT. 

2. THE COURT BELOW ERRED IN HOLDING THAT PRIMARY 
JURISDICTION WAS IN THE CIVIL AERONAUTICS BOARD 
FOR ALLEGED CONSPIRACY TO EXCLUDE COMPETITORS 
FROM, AND ATTEMPTED MONOPOLIZATION OF, AIR-BORNE 
TRANSPORTATION AS CHARGED IN THE COMPLAINT. 

3. THE COURT BELOW ERRED IN RULING IN EFFECT THAT 
THE CIVIL AERONAUTICS ACT REPEALED THE ANTITRUST 
LAWS IN THEIR APPLICATION TO AIR-BORNE TRANSPORTA¬ 
TION AS CHARGED IN THE COMPLAINT. 

4. THE ACTION OF THE COURT BELOW WAS UNCONSTITU¬ 
TIONAL IN THAT IT WAS A DENIAL OF “DUE PROCESS” AND 
OF THE RIGHT TO TRIAL BY JURY. 

5. IN ALL CASES INVOLVING ALLEGED VIOLATIONS OF 
THE ANTITRUST LAWS IN THE AIR TRANSPORTATION 
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FIELD, EXCEPT IN THE OPINION OF THE COURT BELOW IN 
THIS CASE, THE FEDERAL DISTRICT COURTS HAVE RE¬ 
TAINED ORIGINAL JURISDICTION. 

6. THE CASE OF UNITED STATES NAVIGATION CO. v, 
CUNARD STEAMSHIP CO., ET AL., 284 U. S. 474, RELIED ON 
ALMOST EXCLUSIVELY BY THE COURT BELOW FOR ITS 
RULING THAT IT LACKED PRIMARY JURISDICTION, IS 
CLEARLY INAPPLICABLE TO THE PRESENT CASE. IN THE 
CUNARD CASE, WHICH INVOLVED THE SHIPPING ACT, THE 
PLAINTIFF SOUGHT INJUNCTIVE RELIEF AND DID NOT ASK 
FOR DAMAGES, ALTHOUGH THE SHIPPING ACT MADE EX¬ 
PLICIT PROVISION FOR THE RECOVERY OF FULL REPARA- 
TIONS FOR INJURIES SUSTAINED, WHILE IN THE PRESENT 
CASE THE CIVIL AERONAUTICS ACT DOES NOT PERMIT RE¬ 
COVERY OF DAMAGES. 

7. AS APPELLANT, S.S.W., INC., SEEKS DAMAGES FOR PAST 
AND CONTINUING VIOLATIONS OF THE ANTITRUST LAWS, 
AND THE CIVIL AERONAUTICS ACT MAKE S NO PROVISION 
FOR THE AWARDING OF SUCH DAMAGES, THE CIVIL AERO¬ 
NAUTICS BOARD IS WITHOUT AUTHORITY TO AWARD DAM¬ 
AGES (ITS OWN RULINGS HAVE HELD THAT IT LACKS SUCH 
POWER) AND, THEREFORE, THE COURT ERRED IN HOLDING 
THAT SAID BOARD HAD PRIMARY JURISDICTION. 

8. AS THE POWER GIVEN BY STATUTE TO THE CIVIL AERO¬ 
NAUTICS BOARD IS LIMITED WITH RESPECT TO VIOLATIONS 
TO ISSUING CEASE AND DESIST ORDERS IT CAN ONLY REGU¬ 
LATE PRESENT AND FUTURE ACTS AND CANNOT COMPEN¬ 
SATE IN DAMAGES FOR PAST INJURIES OR GIVE RELIEF 
INVOLVING THE CONSPIRACY AND ATTEMPTED MONOPOLI¬ 
ZATION BY A LARGE NUMBER OF AIR CARRIERS AS 
CHARGED IN THE COMPLAINT. 

9. THE DECISION OF THE COURT IN THIS CASE IS CON¬ 
TRARY TO THAT OF THE UNITED STATES SUPREME COURT 
IN THE CASE OF GEORGIA v. PENN A. R. R., 324 U. S. 439, HOLD¬ 
ING THAT THE COURTS, NOT THE ADMINISTRATIVE AGENCY 
(IN THAT CASE THE INTERSTATE COMMERCE COMMISSION), 
HAD JURISDICTION OVER THE PRICE-FIXING COMBINATION 
CHARGED TO BE IN VIOLATION OF THE ANTITRUST LAWS 
IN THAT CASE. 

10. THE RECORD IS DEVOID OF ANY SHOWING THAT THE 
APPELLEES ARE IMMUNE FROM THE ANTITRUST LAWS RE¬ 
SPECTING THE VIOLATIONS CHARGED. 
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Summary of Argument 

A. The district court had original jurisdiction. 

* B. The decision of the lower court constituted a denial 
1 of “due process” and of the right to trial by jury. 

C. Appellees have not shown that they are relieved from 
the operation of the antitrust laws. 

ARGUMENT 

A. The District Court Had Original Jurisdiction 

1 The question in the case is whether the antitrust laws 
■ have been repealed in their application to interstate com¬ 
merce by airplane. If there has been a repeal it must be 
1 in the manner contended for by the appellees, namely, that 
“primary jurisdiction” over amiitrust violations, and for 
treble damages and injunctive relief based thereon, in the 
field of air transportation have been vested in the Civil 
Aeronautics Board by the Civil Aeronautics Act. Appel¬ 
lants believe that the Civil Aeronautics Act does not con¬ 
fer primary jurisdiction in the administrative agency, but 
that on the contrary the matters raised in the Complaint 
were properly cognizable by the court below. 

Since there is involved essentially a question of statu¬ 
tory construction, the courts will look to the language of 
i the Civil Aeronautics Act to determine whether or not the 
matters charged in the Complaint have been withdrawn 
from the courts until after findings by the administrative 
! agency. The Act itself would seem to expressly refute 
the claim of appellees that the matters charged in the 
Complaint must first be submitted to the administrative 
agency. Section 1106 of the Civil Aeronautics Act (49 
IT. S. C. 676) makes it clear that the Act does not confer 
immunity from the conspiracy and attempted monopoliza- 
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tion charged here. This section of the Civil Aeronautics 
Act is preceded by the significant title “Remedies Not 
Exclusive’’ and reads as follows: 

“Nothing contained in this Act shall in any way 
abridge or alter the remedies now existing in common 
law or by statute, but the provisions of this Act are 
in addition to such remedies.” 

(From the official text, emphasis supplied; Act of 
June 23,1938, 52 Stat. 1106, Act entitled “To Create 
a Civil Aeronautics Authority, and to Permit the 
Development and Safety and to Provide for the 
Regulation of Civil Aeronautics.”) 

And indeed where the defense of “primary jurisdic¬ 
tion” of the Civil Aeronautics Board has been asserted 
in the Federal Courts in response to antitrust charges, 
such defense has been rejected in all cases except in the 
court below. The first of such cases was decided in 1948 
by District Judge McLaughlin in the United States District 
Court for Hawaii, where he noted that “the Board grants 
it is powerless to award damages,” Hawaiian Airlines 
Ltd. v. Trans-Pacific Airlines, Ltd., 78 F. Supp. 1, 6. The 
same defense was presented against a suit for injunction 
by the Government under the antitrust laws and overruled 
by the court January 10, 1950, U. S. v. Inter-Island Steam 
Navigation Co., et al, 87 F. Supp. 1010. In that opinion 
the court also notes an oral ruling on November 21, 1949 
by the Chief Judge of the court in the first-named private 
antitrust action in which Chief Judge Metzger (see An¬ 
nex 1) had likewise ruled that the Civil Aeronautics Board 
did not have primary jurisdiction over the antitrust com¬ 
plaint. 

The court below does not discuss these cases or the 
Board’s own ruling that it lacked authority to deal with 
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the question of damages. 2 It appears to have reached its 
decision by drawing an analogy between the Civil Aeronau¬ 
tics Act and the Shipping Act. However, exemption from 
or repeal of the antitrust laws by statutes such as the 
Shipping Act are of little or no help unless similar words 
are found in the Civil Aeronautics Act. The court below in 
its opinion does not state what, if any, are the similar 
provisions of the acts. The analogy seems to be based on 
the view that inasmuch as the Shipping Board had juris¬ 
diction of rate agreements and conspiracies among car¬ 
riers, and the Civil Aeronautics Board, according to the 
court below, but not conceded by appellants has “far 
broader powers” than the Shipping Board (App. 69), then 
the power to deal with the acts stated in the Complaint 
is within the primary jurisdiction of the Civil Aeronautics 
Board. 8 

This viewpoint is based upon a misapprehension of the 
effect of the leading cases under the Interstate Commerce 


2 The Civil Aeronautics Board recognizes that it has no authority to 
award damages whatsoever. In Page Airlines, Inc., 6 C.A.B. 1061, 1066 
it held: 

“It would be clearly presumptuous to judicially determine respond¬ 
ent’s liability to answer in a civil action for damages, since a finding 
of this character is not within the province of the Board and rests 
with the courts .” 

I 3 And the District Court opinion places emphasis upon a statement of 
Congressman Randolph (App. 68). Such statements should not have 
had weight in the decision. In the Trans-Missouri Freight Association 
case, 166 U. S. 290, 318, the Supreme Court said, “There is, too, a general 
acquiescence in the doctrine that debates in Congress are not appropriate 
sources from which to discover the meaning of the language of a statute 
passed by that body.” Preceding and following this statement, which 
arose from the contention that the Sherman Act applied only to certain 
kinds of trusts, conspiracies and combinations, the court explains at 
length how confusing different legislative viewpoints might be as ex¬ 
pressed in the debates. “All that can be determined from the debates 
and reports is that various members had various views, and we are left 
to determine the meaning of this act, as we determine the meaning of 
other acts, from the language used therein.” 
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and Shipping Acts. The case upon which the court below 
relied for its ruling is United States Navigation Co. v. 
Canard Steamship Co. et al, (1932) 284 U. S. 474. In that 
case a conspiracy somewhat similar to the present case was 
alleged. And in that case, where plaintiff sought ordy in¬ 
junctive relief, the Supreme Court in holding that to the 
extent of the allegations before it the Shipping Act ‘ ‘ super¬ 
sedes the antitrust laws,” was at pains to point out that 
Section 22 of that Act authorized a complainant to seek 
reparation for injuries, and that 

“the Board is authorized to investigate the case and 
make such order as it deems proper, and the Board 
may direct payment of full reparation for the injury 
caused by such violation.” (284 U. S. 484; emphasis 
supplied.) 

A similar provision is to be found nowhere in the Civil 
Aeronautics Act, under which appellants here did seek dam¬ 
ages primarily. It is to be noted further that in the Canard 
case (which the court below says is completely dispositive 
of the present case), the Supreme Court made no mention 
of the Trans-Missouri Freight Association case and the 
Joint Traffic case; 166 U. S. 290 (1897); 171U. S. 505 (1898). 
In those cases brought by the Government under the Fed¬ 
eral antitrust laws the Supreme Court held that although 
the subject of rates was dealt with by the Interstate Com¬ 
merce Act, this did not authorize the railroads to them¬ 
selves engage in a conspiracy to fix rates, and did not relieve 
the defendants from answering in court for their conspira¬ 
torial acts. 

The recently decided case of Georgia v. Pennsylvania 
Railroad (1945), 324 U. S. 439, which was fully called to the 
attention of the court below, but is disregarded in its 
opinion, does not overrule the Trans-Missouri and Joint 
Traffic cases, but distinctly and emphatically follows those 
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cases and concludes that rate-fixing combinations have no 
immunity from the antitrust laws. The Georgia case is a 
square holding that the Interstate Commerce Commission 
had no jurisdiction over the alleged rate-fixing combination 
in derogation of the power of the courts to deal with the 
same in the first instance. The Court in that case said: 

“But Congress has not given the Commission com¬ 
parable authority to remove rate-fixing combinations 
from the prohibitions contained in the anti-trust laws. 
It has not placed these combinations under the control 
and supervision of the Commission. Nor has it em¬ 
powered the Commission to proceed against such com¬ 
binations and through cease and desist orders or other¬ 
wise to put an end to their activities. ,, (324 TJ. S. 439, 
456) 

1 In the Georgia case the Supreme Court held that plaintiff 
'could not sue for damages, citing the ruling in Keogh v. 
Chicago <& N. W. R. Co., 260 U. S. 156, fully distinguished 
below. But the court permitted Georgia to seek an injunc¬ 
tion against the conspiracies even though complainant was 
unable to question the rates specifically in view of the fact 
that they were on file with the Interstate Commerce Com- 
1 mission and the carriers were under an obligation to charge 
them pursuant to such tariff filings. 

1 As in the Georgia case, the relief which is sought in the 
present case is not a matter subject to the jurisdiction of 
the administrative body. The relief which is sought here 
by appellant S. S. W. Inc. is first treble damages for past 
violations, and then an injunction against future law viola¬ 
tions. The bill of Complaint alleges a combination and con¬ 
spiracy designed to exclude appellants from the air-borne 
transportation business. Not only are rate reductions 
listed as one of the means and methods used by the appellees 
to put the appellant-competitors out of business, but it is 
also alleged that the conspiracy has been accomplished by 
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at least five (5) other separate and distinct predatory prac¬ 
tices (App. 12-14). None of these, we believe, are matters 
raising questions of fact concerning which the Civil Aero¬ 
nautics Board, under the regulatory scheme of the Act, is 
called upon to apply expert knowledge of the air transpor¬ 
tation industry, or uniformity of decision, or of discretion 
on technical problems. What is charged is a combination 
and conspiracy to ruin the business of competitors, includ¬ 
ing appellants, and which embraces activities and parties 
over which the Civil Aeronautics Board possesses no statu¬ 
tory authority whatsoever. 

No grant of exemption from the antitrust laws for this 
conspiracy is to be found under any statute. 

The “regulated industries” argument has been advanced 
to and repudiated by the courts in a number of leading cases 
under the antitrust laws involving the regulatory activities 
of Federal administrative agencies, in various fields. In 
U. S. v. Socony-Vacmm Oil Co., 310 U. S. 150, 226, the Su¬ 
preme Court held that the Petroleum Administrative Board 
could not authorize price-fixing in contravention of the anti¬ 
trust laws. In American Tobacco Co. v. U. S., 147 F. (2d) 
93,120; aff’d. 328 U. S. 781, the defense of sanction by the 
Department of Agriculture was rejected. In U. S. v. Asso¬ 
ciation of American Railroads, et ad., 4 F. R. D. 510,524-526, 
the court, following the Georgia case, refused to dismiss on 
the contention that the Interstate Commerce Commission 
had primary jurisdiction over an antitrust action. In 
Hawaiian Tima Packers Assn. v. Int’l. L. & W. Union, 
(1947) 72 F. Supp. 562, which was a private prosecution 
under the antitrust laws, the defense was made that the 
Fishermen’s Cooperative Marketing Act gave exemption 
from the antitrust laws, but the court refused this claimed 
immunity. Perhaps the closest analogy, since the appellees 
relied in the court below so heavily upon the alleged simi- 
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larity between the Federal Trade Commission Act and Sec¬ 
tion 411 of the Civil Aeronautics Act (49 U. S. C. A. 491) is 
found in the case of U. S. v. U. S. Alkali Export Assn., (1945) 
58 F. Snpp. 787; aff’d. 325 U. S. 196. There it was held 
that even though the Federal Trade Commission has power 
to investigate violations of the antitrust laws by Webb 
Export Associations, nevertheless the primary jurisdiction 
doctrine cannot be successfully urged in an antitrust prose¬ 
cution against such an association in the courts. 4 

It is clear that Section 411 of the Civil Aeronautics Act 
(49 U. S. C. A. 491) concerning “unfair or deceptive prac¬ 
tices,” or “unfair methods of competition in air transpor¬ 
tation,” for which the Board may issue a cease and desist 
order, can reach only present and future acts. The Board’s 
authority under this section can not reach to a remedy in 
damages for past injuries as a result of a conspiracy to 
exclude a competitor by all available means. However, 
appellees made the argument to the court below that this 
section, being a duplicate of the same provisions in the 
Federal Trade Commission Act, showed the intent of Con¬ 
gress to vest in the Civil Aeronautics Board the power to 
find all facts with respect to antitrust violations prior to the 
submission of such matters to the courts. 5 But this argu- 


4 Rejecting the argument that the Webb-Pomerene Act placed the de¬ 
fendants beyond the reach of the Sherman law, District Court Judge 
Kaufman said: 

“. . . It was the evil of restraint of commerce which Congress 
sought to extirpate, and not the creation of a privileged class which 
was to be free to continue the evil. . . .” 

5 Sec. 411 makes no mention of the antitrust laws, as designated in Sec. 
4 of the Federal Trade Commission Act (15 U. S. C. A. 44) although had 
Congress intended to confer the power to enforce these laws upon the 
Civil Aeronautics Board, Congress could have made such a reference here 
as it did in Sec. 414 of the Civil Aeronautics Act (49 U. S. C. A. 494) 
granting relief from the legal restraints of the antitrust laws in the cases 
of certain mergers, consolidations and interlocking arrangements approved 
by the Board, which exemption is obtainable only in the precise manner and 
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ment was made despite the fact that the Federal Trade 
Commission Act has never been held to impair the right 
of an individual to sue in the courts under the antitrust laws, 
nor to preclude the right of a Federal District Court to hear 
such a case, in the first instance. One fallacy inherent in 
directions to submit such matters to the Civil Aeronautics 
Board as stated above is that it can give no relief for past 
damaging actions, but can only issue a cease and desist 
order, which order must then again be violated to compel 
the Board to resort to the courts for an order of enforce¬ 
ment and possibly later contempt proceedings. The per¬ 
suasive enforcement weapon, damages, cannot be awarded. 
And while the pattern of coercive and intimidating conduct 
towards appellants and other independents by the appellees 
will likely continue, it is not likely they will repeat in exactly 
the same bold and drastic form certain of the most damaging 
acts of the conspiracy, as for instance, the nationwide dis¬ 
paraging newspaper advertisements which appeared on 
February 23, 1949 (App. 15). Thus, if the theory of the 
court below were followed, appellants would lose their rights 
to a remedy for this injury to their business and property. 

Even though specific 44 unfair practices” or 44 unfair 
methods of competition” by an individual air carrier are 
within the scope of the ‘cease and desist’ section of the Civil 
Aeronautics Act, this does not extend the coverage of that 
section to a broad conspiracy under the Sherman and Clay- 

method approved by Congress. 1944, 40 OP. A tty. Gen. 328. Mr. Justice 
Black in F. T. C. v. Cement Institute, 333 U. S. 683, 694, characterizes 
the Federal Trade Commission and Sherman Act remedies as “Cumulative” 
not “mutually exclusive” and to be used “simultaneously” by the Govern¬ 
ment if desired. He also comments, “It has long been recognized that 
there are many unfair methods of competition that do not assume the 
proportions of Sherman Act violations, (citing cases). Hence a con¬ 
clusion that respondents’ conduct constituted an unfair method of compe¬ 
tition does not necessarily mean that their same activities would also 
be found to violate sec. 1 of the Sherman Act.” See also Standard Sani¬ 
tary Mfg. Co. v. U. S., 226 U. S. 20. 
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ton Acts as charged in the Complaint. Even if the question 
of damages for past injuries could somehow be cut away 
from the heart of this case (which of course it cannot be), 
the words of Section 411 of the Civil Aeronautics Act cannot 
be construed to cover the law violations against which com¬ 
plaint is made—conspiracy and combination involving a 
number of carriers, and conspiracy and attempt by them to 
monopolize the air-borne freight and passenger traffic of 
the United States.® 

Again influenced by the narrow orbit of Interstate Com¬ 
merce Act decisions, the court below was of the opinion that 
if the controverted question involved issues of law there 
might be original resort to the courts, but that if there were 
questions requiring the exercise of administrative discre¬ 
tion, resort should be had to the administrative body. 6 7 Did 
that court overlook the fact that most important questions 
of law are paramount in every antitrust case? In such a 
case the court must determine whether or not the pleadings 
and the evidence introduced by the complainant constitutes 
a conspiracy or agreement in violation of the antitrust laws. 
In many such cases circumstantial evidence of coercive and 
injurious acts is sufficient to support a charge of conspiracy, 

6 Under appellees’ construction of the Act, every agreement, oral or 
■written, relating to the conspiracy and monopolistic activities charged in 
the Complaint would have to be filed with the Board each time a ticket 
agency was persuaded or induced to refuse to act for nonscheduled op¬ 
erators, each time disparaging advertisements or news releases were given 
out, each time preferences were obtained from gasoline suppliers or main¬ 
tenance services, and such agreement would have to be filed with the Board 
each day, as a conspiracy in violation of the antitrust laws renews itself 
during each day of existence. U. S. v. N. T. Great A. <£• P. Tea Co., 137 
F. (2d) 459, 463. Obviously the appellees would never file with any gov¬ 
ernmental body any document spelling out the understandings and agree¬ 
ments specified in the Complaint. Such agreements are usually determined 
from circumstantial evidence and conduct, and results, and are seldom 
reduced to writing. 

7 Mem. Op. (App. 67), citing Great Northern Railway Co. v. Merchants 
Elevator Co., 259 U. S. 285, 291. 
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U. S. v. Southeastern Underwriters Association, 322 U. S. 
533, American Medical Association v. U. S., 317 U. S. 547, 
Eastern States Retail Lumber Dealers Assn. v. U. S., 234 
U. S. 600, but the court must determine the relevancy of each 
such piece of circumstantial evidence sought to be intro¬ 
duced, as it must also determine the relevancy of any direct 
evidence of conspiracy. It must determine whether or not 
officers and agents who acted for the defendants are of such 
a character as to bind the defendants, and whether acts of 
some conspirators bind other defendants, Anderson v. Ship 
Owners Assn., 272 U. S. 35, General Motors Corp. v. U. S., 
121 F. (2) 376, cert. den. 314 U. S. 618. It must determine 
whether or not it was the intent of the parties to monopolize 
or whether the results accomplished have shown an intent 
or conspiracy to restrain or monopolize. It must determine 
whether otherwise lawful acts were elements in an unlawful 
agreement, Sunft dtCo.v. U. S., 196 U. S. 375, LaChapelle v. 
United Shoe Mchry. Corp., 90 F. Supp. 721. It must deter¬ 
mine whether the conspiracy comes “within the rule of 
reason” enunciated in the Standard Oil case, 221 U. S. 1; 
or whether the activities are unlawful per se because of 
price-fixing or boycotting. U. S. v. Socony-Vacwwm Oil Co., 
310 U. S. 150, 218; Trenton Potteries case, 273 U. S. 392; 
Fashion Originators Guild v. F. T. C., 321U. S. 457; Forgett 
v. Scharf, 3 Cir. 1950, 181 F. (2d) 754 If the case comes 
within the “rule of reason” it must determine whether the 
whole conspiracy was an unreasonable restraint of trade 
and commerce. In order to arrive at its interpretation of 
the facts the court must also conclude how much evidence of 
background or history of the conspiracy it will receive, Chi¬ 
cago Board of Trade v. U. S., 246 U. S. 231, 238. There may 
be an agreement to violate the antitrust laws without the 
commission of the kind of overt acts which would be the 
basis of a finding by an administrative board, Nash v. U. S., 
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299 U. S. 373. There might be a question as to interpreta¬ 
tion of the uniformity of conduct of the alleged conspirators, 
U. S. v. Paramount Pictures, 334 U. S. 131. These are but 
a few of the more important questions presented by the 
Complaint in this case which require determination by the 
court in order to arrive at a conclusion as to whether the law 
was violated and in determining what would be a fair meas¬ 
ure of damages to compensate the appellants for the injury 
that they have suffered. 

None of these matters are questions which peculiarly 
involve uniformity of policy, expert knowledge of the techni¬ 
cal details of a particular industry, or the application of 
discretion. Nor has the Civil Aeronautics Board been 
concerned with attempting to enforce the Federal anti¬ 
trust laws. No “unfair methods of competition’’ cases 
which it has brought under Section 411 of the Act have been 
from the viewpoint of effecting compliance with the Federal 
antitrust laws. In fact, the Board does not have the 
machinery for coping with or attempting to carry out anti¬ 
trust enforcement. Its activities have centered around the 
administrative procedures connected with tariffs, routes, 
carrier classifications, and related problems. 8 

The cases in which it has been held that an adequate 
remedy is not provided before the Civil Aeronautics Board 


8 However, the court below appears to have declined jurisdiction as much 
upon the argument of the appellees, that many technical complexities were 
involved in this case, as for any other reason, the court clearly indicating 
its persuasion by this argument by the following language of its opinion: 

“The allegations of the present complaint, considering them to be 
true for the purpose of the Motions to Dismiss, clearly present prob¬ 
lems which involve expert knowledge of multitudinous detail of an 
intricate nature in a technical field. The Civil Aeronautics Board 
(and its predecessor the Civil Aeronautics Authority) has been in 
existence nearly twelve years and is peculiarly adapted, by reason of 
its experience and expert personnel, to deal with the matters herein 
complained of.” (Mem. Op. App. 69.) 
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and similar agencies for violations of the antitrust lams have 
been discussed above. In cases involving other fields of law 
it has also been held that proceedings before the Civil 
Aeronautics Board did not afford a complete legal remedy. 
In Schwartzman v. United Airline Trans. Corp. (D. C. E. D. 
Nb. 1947), 6 F. R. D. 517, the defendant sold the plaintiff a 
ticket for a particular flight which it later refused to honor. 
On motion to dismiss the complaint, the court in a very 
thorough opinion stated that no issue was involved * 1 over 
which primary jurisdiction is by law committed to the Civil 
Aeronautics Board** and that defenses were made which 
would clearly bring the questions within the jurisdiction of 
the Court. The motion was denied. In Smithdeal v. Ameri¬ 
can Airlines (D. C. N. D. Texas 1948), 80 Supp. 233, the suit 
arose from the alleged nuisance of low airplane flights. 
The court summarily dismissed defendant’s contention that 
primary jurisdiction was in the C. A. B. In Civil Aero¬ 
nautics Board v. Modem Air Transport (CCA 2, Jan. 1950), 
179 F. 2d 622, 624, 625, the defendant had been authorized 
by a Letter of Registration to engage in air transportation 
as an Irregular Air Carrier. The Civil Aeronautics Board 
initiated a case in federal district court alleging, and the 
lower court found, that the flights of defendant’s aircraft 
exceeded in frequency and regularity those permitted by 
the terms of the regulation under which the license had been 
issued. When the Board applied for an injunction in the 
district court, the defendant airline contended that “there 
must first be Board action revoking the permission before 
an appeal can be made in the courts.” Judge Clark of the 
Circuit Court answered in part: 

“. . . Its chief reliance is upon what has come to be 
known as the doctrine of primary administrative juris¬ 
diction, although it does make at least a passing refer¬ 
ence to the well-known rule forbidding resort to the 
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courts by litigants before they have exhausted all 
administrative remedies. ’ ’ 

• # • • • 

“. . . This self-denying doctrine has been used by 
the courts as a ground for refusing to decide the difficult 
issues of reasonableness of a rate or the fairness of a 
regulation which fall within the area of special compe¬ 
tence of the particular administrative agency and for 
which the agency is said to have primary jurisdiction. 
51 Harv. L. Rev. 1251. But this doctrine is not ap¬ 
plicable where the issue, regardless of its complexity, 
is not the reasonableness of the rate or rule, but a 
violation of such rate or rule. . . 

• • • • • 

“Our present case is one involving the violation of 
a lawful regulation of the Board, rather than one re¬ 
quiring expert appraisal of the reasonableness of com¬ 
pany action. . . .” 

“. . . It is also true that even the question of viola¬ 
tion of a regulation may be difficult, though we do not 
understand that there is anything in the doctrine which 
excuses a court from deciding a question of the viola¬ 
tion because it may be difficult. But the value of the 
distinction as established is shown in a case such as this 
where there can be no doubt of the violation and a refer¬ 
ence to the Board to decide whether it was correct in 
seeking an injunction under the statute can be only a 
delaying formalism. . . .” 

The court refused to dissolve the injunction, holding 
primary jurisdiction for the alleged violations to be in the 
court. A fortiori, jurisdiction for alleged violations of the 
antitrust laws is in the court and not in the administrative 
agency. In Pacific Northern Airlines v. Alaska Airlines 
(1948), 80 F. Supp. 610, the district court for Alaska at the 
suit of private parties granted an injunction against the 
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defendant for violation of Civil Aeronautics Board regu¬ 
lations and disregarded the plea of primary jurisdiction 
in the Civil Aeronautics Board. 9 

Cases on uniformity of rate regulation, which are some¬ 
times said to be the basis for the doctrine of primary juris¬ 
diction, beginning with Texas & Pacific Railway v. Abilene 
Cotton Oil Co., 204 U. S. 426, are fully discussed in C. A. B. 
v. Modern Air Transport, supra, both those in which it has 
been applied to cases involving the reasonableness and 
uniformity of rates, and where the courts have declined 
to apply it, as to the question of an interstate tariff, as in 
Great Northern R. Co. v. Merchants’ Elevator Co., 259 U. S. 
285, 289.” 10 

Since the Abilene Cotton OH Co. case the primary juris¬ 
diction doctrine has been applied in other rate cases, in cases 
involving the reasonableness of a particular routing prac¬ 
tice, alleged payment of rebates to competing shippers where 
the carrier defended on the ground that the rebates were a 
reasonable payment for the service rendered, alleged dis¬ 
crimination from the continuance of service on an industrial 
track serving a competitor, the allocation of freight cars, 
and on the issue of whether a stockyard fee could properly 


9 In this case the court considered and distinguished Adler v. Chicago & 
Southern Airlines, (D. C. E. D. Mo. 1941), 41 F. Supp. 366, which turned 
on the reasonableness of a practice of cancelling a flight after the sale of 
a ticket; and other similar cases, American Airlines v. Standard Air Lines 
(D. C. S. D. N. Y. 1948) 80 F. Supp. 135, and Trans-Pacific Airlines v. 
Hawaiian Airlines, (CCA 9, 1949), 174 F. 2d 63, where in each case, on 
the question of whether the defendants were flying “regularly”, the courts 
held that an interpretation of the Board’s regulation was the primary issue 
in the case and hence that the case was primarily for the Board. 

10 Appellees have argued that it was not the intention of the Civil Aero¬ 
nautics Act to adopt a philosophy of “free competitive enterprise.” Former 
staff members of the C. A. B. have disagreed. See: Regulation As a Tool 
tn the Devolopment of the Air Freight Industry, 34 G. W. L. Rev. No. 7, p. 
769, October, 1948, by Prof. James M. Durham and Mark J. Feldstein. 
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be charged by a railroad. 11 In Rochester Tel. Cory. v. JJ. S., 
207 U. S. 139, the emphasis was placed on the assumed 
expertness of the administrative agency where the Federal 
Communications Commission had obtained a court decree 
(23 F. Supp. 634) upholding its demands that the com¬ 
munication carrier file certain types of reports. 

Many cases analogous to appellants’ position here, having 
questions to which the primary jurisdiction doctrine has 
been held not applicable have been decided under the 
Interstate Commerce Commission Act. Thus not only have 
the courts been considered to have original jurisdiction 
where tariffs have been violated and where the interpreta¬ 
tion of a tariff is at issue, but also where a carrier violated 
the regulations of the Interstate Commerce Act requiring it 
to obtain a certificate of convenience and necessity, the 
question of whether “published through rates” were in 
effect between point of origin and destination, whether there 
had been discriminatory enforcement of the carrier’s car 
distribution rule, whether an I. C. C. order authorizing 
abandonment of a line also relieved the carrier of its rental 
contract for the line, whether a penalty had been illegally 
exacted for the detention of a railroad car, whether the 
extension of a railroad without a certificate from the L C. C. 
could be enjoined, whether a distribution rule applied by the 
carrier should have been applied, whether a shipper’s 
demand for cars was reasonable, and whether a carrier was 
justified in refusing to accept shipments of liquor to a 


11 R. R. Comm?n. v. Great Northern R. Co., 281 U. S. 412; Robinson v. 
B. & 0. R. R. Co., 222 U. S. 506; Midland Valley R. Co. v. Barkley, 267 
U. S. 4S2; Mitchell Coal & Coke Co. v. Penna. R. Co., 230 U. S. 247; 
Northern Pac. R. Co. v. Solum, 274 U. S. 477; B. <k 0. R. Co. v. U. S. 
ex rel Pitcairn Coal Co., 215 U. S. 481; Armour & Co. v. Alton R. Co., 312 
U. S. 195. 
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destination made “dry” and to which such shipments were 
prohibited by a local-option statute. 12 

Like the Cunard case, supra, another case much relied 
upon by appellees, Keogh v. Chicago & Northwestern Ry, 
Co., 260 U. S. 156, is actually an exclusive jurisdiction deci¬ 
sion wherein the plaintiff sued for damages only under 
Section 7 of the Sherman Act, and wherein it was held 
that a full and complete remedy was provided under the 
Interstate Commerce Act and for “the full amount of the 
damages sustained” for alleged rate-fixing and rate dis¬ 
crimination. The rate which the plaintiff in that case had 
been compelled to pay for the shipment of flax was a rate 
which had been approved by the Interstate Commerce Com¬ 
mission. The Supreme Court held that while the Federal 
government could have brought criminal charges against 
the carriers for the conspiracy, there was not a right of 
action in the private shipper under Sec. 7 of the Sherman 
Act, because Congress did not intend to provide the shipper 
from whom illegal rates had been exacted with an addi¬ 
tional remedy under the Antitrust Act, because among 
other reasons: 

“. . . If a shipper could recover under Sec. 7 of 
the Anti-Trust Act for damages resulting from the 
exaction of a rate higher than that which would other¬ 
wise have prevailed, the amount recovered might, like 
a rebate, operate to give him a preference over his 
trade competitors. It is no answer to say that each 
of these might bring a similar action under Sec. 7. 
Uniform treatment would not result, even if all sued, 

12 Pa. Ry. Co. v. lntem’tl. Coal M. Co., 230 U. S. 189; Pa. Ry. v. Puritan 
Coal Co., 237 U. S. 121; B. <£ 0. v. Brady, 288 U. S. 448; City of Yonkers 
v. United States, 320 U. S. 685; Brown & Sons Lbr. Co. v. L. & N. R. Co., 
238 U. S. 275; Central New England Co. v. B. <£ A. R. Co., 279 U. S. 415; 
Turner, D. & L. Lbr. Co. v. Chicago, 271 U. S. 259; T. <k P. R. Co. v. Gulf, 
C. & S. F. R. Co., 270 U. S. 266; Pa. R. v. Sonman S. C. Co., 242 U. S. 
120; Eastern R. Co. v. Littlefield, 237 U. S. 140; L. & N. R. Co. v. F. W. 
Cook Brewing Co., 223 TJ. S. 70. 
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unless the highly improbable happened, and the sev¬ 
eral juries and courts gave to each the same measure 
of relief.” 

(260 U. S. 163) 

Both the Keogh and Cunard cases were fully discussed 
and distinguished in the Georgia case, supra. In both cases 
Congress was thought to have provided by the Interstate 
Commerce Act and the Shipping Act full remedies in dam¬ 
ages to be awarded under the terms of those Acts which 
by implication withdrew the right to treble damages under 
the antitrust laws for improper activity against complain¬ 
ants. But there can be shown no Congressional intent 
to make a remedy before the Civil Aeronautics Board ex¬ 
clusive where no remedy in damages is provided. 13 

The development of non-scheduled air carriers as a factor 
of commercial and military importance to the people of 
the United States is portrayed in articles published in the 
Encyclopaedia Britannica, prepared by Greer M. Murphy, 
Attorney, Civil Aeronautics Board, reading as follows: 

“Nonscheduled operators continued their amazing 
development and in the U. S. became an important 
factor in the aviation picture. Led by veterans trained 
in aviation and having priorities to purchase surplus 
aircraft, hundreds of companies sprang up over night. 

13 In Terminal Warehouse Company v. Penna. R. R. Company, 297 U. S. 
503, Justice Cardozo re-emphasized the reason for the rule in the Cunard 
case: 

“The Commerce Act like the Shipping Act embodies a remedial sys¬ 
tem that is complete and self-contained. ... it gives a cause of 
action for damages not only against carrier, but also against shippers 
and consignees who have incited and/or abetted. For the wrongs that 
it denounces it prescribes a fitting remedy which, we think, was meant 
to be exclusive.” (emphasis supplied.) 

The court concluded that where the damages flow “not merely from an 
illegal preference or discrimination in rates . . . but . . . from 
. . . the conspiracy in all its comprehensive unity,” the courts have 
primary jurisdiction. 


33 


With equipment ranging from single-engine planes 
to four-engine aircraft, these operators gave a variety 
of services, domestic and international. The scope of 
their operations was demonstrated by the fact that 
for several months one large nonscheduled operator 
flew freight ton-miles far exceeding those of its nearest 
rival among the scheduled air lines. 

“Although extensive passenger service was offered, 
primary emphasis was on freight, with many items 
never before extensively shipped by air, moving in 
volume. Some shipments were undoubtedly for pub¬ 
licity, but many resulted from the economies achieved 
by such factors as speed and ease of handling. Despite 
these successful operations, the future of the nonsched¬ 
uled operator was still in doubt, with much depending 
on the nature of the regulations applied to them by 
the CAB.” (194-7 Encyclopaedia Britannica Year Book 
on page 98.) 

“CAB action establishing two classes of noncer- 
tificated carriers clarified the status of the TJ. S. opera¬ 
tors commonly known as nonscheduled carriers. The 
first class, designated as noncertificated air cargo car¬ 
riers, was authorized to engage in scheduled, common- 
carrier transportation of property only. The second, 
termed irregular air carriers, was permitted to trans¬ 
port persons and property in services not involving 
regularity of routes or schedules. However, foreign 
air transportation of passengers by the latter class 
was prohibited. Indicating the scope of noncertifi¬ 
cated operations was a Civil Aeronautics Administra¬ 
tion report that on Oct. 1 approximately 2,000 non¬ 
certificated firms operating 4,439 planes and employing 
8,488 pilots had received approval required by the 
safety regulations and that about 200 new applications 
were being received each month.” (1948 Encyclopaedia 
Britannica Year Book on page 94.) 

“Numerous large irregular carriers instituted trans¬ 
continental sky-coach passenger service at one-way 
fares of $99 as against the $157 scheduled fare. Dur- 
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ing the third quarter of 1948, the four largest flew more 
than 37,000,000 passenger-miles. Large scale sky-coach 
operations also linked New York and Puerto Eico and 
the U. S. and Alaska. 

“Internationally, large U. S. irregular carriers per¬ 
formed a variety of services. Seaboard & Western 
Airlines led aU U. S. carriers in number of flights in 
support of the Berlin air lift. Transocean Air Lines, 
showing gross revenues larger than those of several 
certificated carriers, moved large volumes of traffic 
under contracts with the army and the International 
Refugee organization. In addition, Transocean received 
Venezuelan authority for a Caracas-Eome route and 
signed a $1,000,000 contract with Pak Air, a Pakistan 
carrier, to furnish personnel, planes and training to the 
latter. 

“Nor were the small irregular carriers inactive. 
Fixed-base operators who were members of the Na¬ 
tional Aviation Trades association organized a system 
to provide air-taxi service to off-air-line points and 
by August more than 400 companies had joined the 
movement.” (emphasis supplied.) (1949 Encyclopaedia 
Britannica Year Book on page 92.) 

i 

The appellant intervenors are ensued in irre<mlar air 
transportation principally between the United States and 
points in Alaska. The importance to the people of the 
United States and the Territory of Alaska of their services 
is reflected in the Memorial of the Alaska Legislature of 
February, 1949, (see Annex 2), the letter of the Alaska 
Development Board of January, 1949 (see Annex 3), and 
the report of an examiner of the Civil Aeronautics Board 
in the so-called Alaska Service case (see Annex 4). 

The contention of the appellees that a policy different 
from that of the antitrust laws should be applied to them 
is answered by the language of Judge Learned Hand in 
United States v. Aluminum Company of America, 148 Fed. 
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(2) 416, 427, “immunity from competition is a narcotic, 
and rivalry is a stimulant to . . . progress.’’ 

B. The Decision of the Lower Court Constituted a Denial 
of “Due Process” and of the Right to Trial by 
Jury. 

Section 7 of the Sherman Act, as- supplemented by Sec¬ 
tion 4 of the Clayton Act, 15 U. S. C. A. 15, provides as 
follows: 

“Any person who shall be injured in his business 
or property by reason of anything forbidden in the anti¬ 
trust laws may sue therefor in any district court of 
the United States in the district in which the defendant 
resides or is found or has an agent, without respect to 
the amount in controversy, and shall recover threefold 
the damages by him sustained, and the cost of suit, 
including a reasonable attorney’s fee.” 

The purpose of this section was to protect individuals 
and the public from monopolies and restraints of trade and 
to preserve the competitive freedom of interstate commerce, 
as well as to give speedy and effective relief to individuals 
injured as a result of such restraints. White Bear Theatre 
Cory. v. State Theatre Cory. (CCA 8) 129 F. 2d 600, 604. 
An action to recover damages under this section is “an 
action at law.” Weeks v. Bareco Oil Co., 125 F. 2d 84. 

“A vested right of action is property in the same 
sense in which tangible things are property, and is 
equally protected against arbitrary interference.” 

Pritchard v. Norton, 106 U. S. 124, 132, 27 L. ed. 

104, 107. 

“ • * # when a penalty of treble damages is sought 
to be inflicted, the statute should not be read as attempt¬ 
ing to authorize liability to be enforced otherwise than 
through the verdict of a jury in a court of common 
law.” 
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Fleitmann v. Welsbach Street Lighting Co., 240 
U. S. 27, 29. See also Eastman Kodak Co. v. 
Southern Photo Co., 273 U. S. 359. 

The civil remedy for a private injury under the federal 
antitrust laws is necessarily an action at law sounding in 
tort and triable by a jury under the principles of jury 
trials as prescribed by common law. Vernier v. Pa. Steel 
Co., 250 Fed. 292 and Corey v. Independent Ice Co., 207 
Fed. 459. 

The antitrust laws themselves grew out of the common 
law doctrines against restraints of trade and monopoly. 
Standard Oil Co. v. U. S., 221 U. S. 1, 49-70. 

In Capital Traction Co. v. Hof, 174 U. S. 1, the court said: 

“It must therefore be taken as established, by vir¬ 
tue of the Seventh Amendment of the Constitution, that 
either party to an action at law (as distinguished from 
suits in equity or in admiralty) in a court of the United 
States, where the value in controversy exceeds twenty 
dollars, has the right to a trial by jury *• * *” 

“* * # ‘Trial by jury,’ in the primary and usual 
sense of the term at the common law and in the Ameri¬ 
can constitutions, is not merely a trial by a jury of 
twelve men before an officer vested with authority to 
cause them to be summoned and empanelled, to ad¬ 
minister oaths to them and to the constable in charge, 
and to enter judgment and issue execution on their 
verdict; but it is a trial by a jury of twelve men, in 
the presence and under the superintendence of a judge 
empowered to instruct them on the law and to advise 
them on the facts, and (except on acquittal of a crimi¬ 
nal charge) to set aside their verdict if in his opinion 
it is against the law or the evidence. This proposi¬ 
tion has been so generally admitted, and so seldom 
contested, that there has been little occasion for it r 
distinct assertion * * * ” 
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Procedurally the parties in an antitrust damage case have 
always been held entitled to a trial by jury. Meeker v. 
Lehigh VoXLey R. Co., 162 Fed. 354. 

By its decision the court below has deprived the appel¬ 
lant, S. S. W. Inc., to the right of damages and to the right 
of a jury trial. No other adequate substitute is provided 
by law. To thus arbitrarily deprive said appellant of the 
right of trial by jury and the right to reparations and 
damages, both of which are property rights, is to take away 
from it the right to have its property protected by due 
process of law as guaranteed by the Fifth Amendment to 
the Constitution. 

The practical effect of the decision of the court below is 
to deny appellants all right of judicial redress which is 
afforded by the above-quoted statute. That it serves to 
create for appellants a series of insuperable administra¬ 
tive barriers is seen from the previous discussion of lack of 
remedy for damages in the Civil Aeronautics Board and 
from the following language of the opinion of the court 
below: 

‘‘The plaintiff complains, however, that the Board 
is dominated by the defendants and their alleged co- 
conspirators. The answer to that is that the Act gives 
an ample opportunity for judicial review of the actions 
of the Board, if it proceeds arbitrarily or capriciously.” 
(App. 69-70) 

The foregoing suggestion on the part of the court below 
is a futile one in that there is nothing in the Civil Aeronau¬ 
tics Act to provide a forum or remedy at all analogous to 
that authorized by actions at law, to-wit, the awarding of 
damages and the determination thereof by a jury. The 
“judicial review” mentioned by the court below applies 
only to an order of the Civil Aeronautics Board and further 
provides that the findings of fact by the Board, if supported 
by substantial evidence, shall be conclusive on the appel- 
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late court, which court can only affirm, modify, or set aside 
an order of the Board, Sec. 646, Title 49, U. S. C. A. 

It will be seen that the “judicial review” mentioned by 
the court is not accomplished by the district court where 
evidence can be introduced and evaluated by a jury and 
damages assessed, but is a review by this court. Thus 
the fallacy of the reasoning of the court below is apparent. 

It will thus be seen that if the action of the court below 
in dismissing the Complaint filed herein is upheld by this 
court, such action will amount to a deprivation of appel¬ 
lants’ property without due process of law. Particularly 
is this true in view of the fact that the Civil Aeronautics 
Board has already decided that it cannot award damages, 
Page Airlines, Inc., 6 C. A. B. 1006. 

C. Appellees Have Not Shown That They Are Relieved 
from the Operation of the Anti-Trust Laws 

Title 49, paragraph 494, U.S.C.A. provides: 

“Any person affected by any order made under sec¬ 
tions 488, 489, or 492 of this chapter, shall be, and is 
hereby, relieved from the operations of the * antitrust 
laws’, as designated in section 12 of Title 15 and of 
all other restraints or prohibitions made by or imposed 
under, authority of law, insofar as may be necessary 
to enable such person to do anything authorized, ap¬ 
proved, or required by such order. June 23, 1938, c. 
601, § 414, 52 Stat. 1004.” 

The effect of the decision of the Court below (App. 70-71) 
that the Court was without jurisdiction because primary 
jurisdiction is in the Civil Aeronautics Board, is, in effect, 
a finding that the above-quoted statute relieved these appel¬ 
lees so far as the violations of law set forth in the complaint 
are concerned from the operation of the antitrust laws. 

No showing has been made by appellees that there has 
been any order made by the Civil Aeronautics Board under 
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sections 488, 489 or 492, U.S.C.A. (sections 408, 409, 412 
of Act of June 23, 1938) with respect to the matters com¬ 
plained of in the complaint filed herein so as to invoke the 
provisions of 49 U.S.C.A. section 494 hereinbefore quoted. 
In order to relieve them of the operations of the antitrust 
laws the burden is upon appellees to show that the acts 
complained of are covered by said section 494. This they 
have not done and on this state of the record the action 
of the trial court in dismissing this complaint should be 
reversed. 

The above-quoted law exempting the operations of the 
antitrust laws for certain matters when approved by the 
Civil Aeronautics Board limits the exclusion to such matters, 
expressio unius est exclusis alterius, and does not even by 
implication repeal the antitrust laws in any respect. 

“But it is elementary that repeals by implication 
are not favored. Only a clear repugnancy between the 
old law and the new results in the former giving way 
and then only pro tanto to the extent of the repug¬ 
nancy/ * 

Georgia v. Penna. R. Co., 324 U. S. 439, 456, 457, 
citing U. S. v . Borden Co., 308 U. S. 198, 199. 

Conclusion 

For the reasons stated, it is respectfully submitted that 
the action of the court below in dismissing the Complaint 
be reversed and this cause remanded for further proceed¬ 
ings. 

Respectfully submitted, 

Warren E. Miller, 

John F. Clagett, 

Harold L. Schilz, 
Attorneys for Appellmts. 

John J. Klak, 

Of Counsel. 




40 


ANNEX 1 

IN THE UNITED STATES DISTRICT COURT FOR 
THE TERRITORY OF HAWAII 

Civil No. 817 

Hawaiian Airlines, Limited, Plaintiff, 

vs. 

Trans-Pacific Airlines, Ltd., Defendant and Third Party 

Plaintiff, 

vs. 

Inter-Island Steam Navigation Co., Ltd., Third Party 

Defendant 

Oral Ruling 

By Hon. Delbert E. Metzger, Judge 

• • • • • 

Appearances : 

Frank W. Gaines, Jr., Esq., Appearing on behalf of 
Trans-Pacific Airlines, Ltd. 

J. Gamer Anthony, Esq., Appearing on behalf of Ha¬ 
waiian Airlines, Ltd. 

• • • • • 

Honolulu, T. H. 
November 21, 1949. 

1:30 p. m. 

The Clerk: Civil No. 817, Hawaiian Airlines, Limited, 
Plaintiff, vs. Trans-Pacific Airlines, Ltd., Defendant and 
Third Party Plaintiff, vs. Inter-Island Steam Navigation 
Company, Ltd., Third Party Defendant. Further hearing 
on Motion for Summary Judgment. 

Mr. Gaines: Ready your Honor. 

Mr. Anthony: Ready, your Honor. 

Your Honor, before Mr. Gaines begins his argument, I 
would like to make one statement to the Court, if I may, in 
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regard to the last question that your Honor posed to me. 
That question was on the question of the primary jurisdic¬ 
tion, whether the same rule was applicable in the Govern¬ 
ment’s case as was applicable in a private case. I gave 
your Honor a dogmatic answer * no.’ We have set up that 
issue in the Government’s case and the Government is quite 
convinced that the issue of primary jurisdiction is not 
applicable to a suit brought by the Government. Certainly 
it is not applicable in a criminal case. What few expres¬ 
sions there are in the decisions, however, indicate that the 
rule might be different as applied to the Government than 
as applied to a private individual. But I did give your 
Honor that categorical answer, and I wish to make my 
position clear about that. 

•The Court: I have been going over that matter of juris¬ 
diction and I feel that Judge McLaughlin handled that very 
well, I think correctly. 

Mr. Anthony: Well, it was gone into very thoroughly be¬ 
fore Judge McLaughlin. 

The Court: So I feel that the question is settled in my 
own mind that this Court does have jurisdiction. 

• • • • • 

I, Lucille Hallam, Official Reporter, United States Dis¬ 
trict Court, for the Territory of Hawaii, Honolulu, T. H., 
do hereby certify that the foregoing is a true and correct 
transcript of my shorthand notes of the Oral Ruling of 
Hon. Delbert E. Metzger, Judge, in Civil No. 817, Hawaiian 
Airlines, Limited, Plaintiff, vs. Trans-Pacific Airlines, Ltd., 
Defendant and Third Party Plaintiff, vs. Inter-Island 
Steam Navigation Co., Ltd., Third Party Defendant, No¬ 
vember 21, 1949, as to jurisdiction. 

Lucille Hallam, Official Reporter. 


March 7,1950. 
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ANNEX 2 

The following Memorial was passed unanimously by the 
Alaska Legislature on February 4, 1949, relating to clas¬ 
sification of nonscheduled Carriers under the procedures 
of the Civil Aeronautics Board: 

“House Memorial No. 2 

“To the Chairman and Members of the Civil Aero¬ 
nautics Board, and the Delegate from Alaska: 

“Your Memorialist, the Legislature of the Territory 
of Alaska, in Nineteenth regular session assembled, 
respectfully represents that: 

“Whereas, nonscheduled airlines flying to and within 
Alaska provide a vital and necessary service to the 
Territory; and, 

“Whereas, alternative means of transportation com¬ 
mon in the states, such as railroads and truck lines, 
either do not exist in Alaska, or serve only limited 
areas; and, 

“Whereas, scheduled airlines have never provided 
the type of service required in Alaska at rates which 
Alaska business and industry can afford to pay; and, 
“Whereas, the Civil Aeronautics Board proposes to 
adopt a revision to Economic Regulation 292.1 govern¬ 
ing the operation of nonscheduled airlines; and, 
“Whereas, this revision, if adopted, would drive out 
of business the numerous nonscheduled carriers which 
have given faithful and necessary service to the people 
of the Territory of Alaska; and, 

“Whereas, the adoption of said revision would work 
great hardship not only upon the carriers directly in¬ 
volved but upon the entire economy of the Territory; 

“Now Therefore, your Memorialist, the Legislature 
of the Territory of Alaska, in Nineteenth regular ses¬ 
sion assembled, respectfully urges that irregular air 
carriers flying to or within Alaska be exempted from 
the proposed revision of Economic Regulation 292.1, or 
if the grant of such an exemption does not find favor 
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with the Civil Aeronautics Board, that the entire gen¬ 
eral revision proposed be rejected. 

“And Your Memorialist Will Ever Pray. 

“Passed by the House, February 4,1949. 

“Approved by the Governor, February 10,1949.” 


ANNEX 3 

The following letter was written by the Alaska Develop¬ 
ment Board about January 1949 to the Civil Aeronautics 
Board: 

“The Alaska Development Board, officially repre¬ 
senting Territory of Alaska, has gone on record in 
special session here as emphatically urging that Civil 
Aeronautics Board make no revisions in economic regu¬ 
lation 292.1 which would curtail present services of 
nonschednled air carriers operating to or within 
Alaska., 

“We cannot state too emphatically that situation in 
Alaska is unique and differs materially from situation 
existing in 48 states. Alaska does not have the recog¬ 
nized and longer established forms of transportation 
which in states exist as alternative to air transport 
Congress has never included Alaska under Federal 
Highway Act and consequently we have virtually no 
roads. Thus bus and truck transportation is virtually 
non-existent here. We likewise have no railroads ex¬ 
cept for the single four hundred seventy mile stretch 
of the Government owned Alaska Railroad connecting 
merely three towns. Maritime transportation has been 
a complete failure here and is subject annually to pro¬ 
longed tieups which during the last three years have 
exhibited a three months stoppage annually and other 
lesser stoppages throughout the year. Consequently 
air transportation is indispensable to the life and 
economy of Alaska. The regular certificated carriers 
have not and do not begin to take care of Alaska’s 
needs. Until sufficient service is authorized to meet 
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our needs, which for the reasons stated are unique, 
Alaska is absolutely dependent upon the service now 
provided by the nonscheduled and irregular carriers. 
It would be a crippling blow to our entire economy 
to restrict them. 

“We therefore urge the Board most emphatically: 
First, to take no steps to curtail existing air service 
to and within Alaska; Second, to look favorably upon 
expansion of such service, and Third: if present legis¬ 
lation is not adequate to permit an attitude by the 
Board favorable to continuation and expansion of 
existing services, to sponsor before present session of 
Congress appropriate amendments to Civil Aeronau¬ 
tics Act to permit Alaska’s needs to be cared for. We 
further call your attention to the paramount strategic 
importance of Alaska and to the need of building 
it up in terms of its economy and its population growth 
commitment to military defense. Diminished air trans¬ 
portation will totally impede that necessary national 
objective. 

“Alaska Development Board, Governor Ernest 
Gruening, Chairman J. A. Talbot, Fred Axford, Herb 
Hilscher, Members.” 


ANNEX 4 

The following excerpts from the Report of William F. 
Cusick, Examiner, Civil Aeronautics Board, Docket No. 
3286 Et Al, United States-Alaska Service Case, show the 
extent of the operations of non-certificated carriers from 
Anchorage, Alaska and the United States as follows: (pg. 
52) 

“• • • The city manager of Anchorage who ap¬ 
peared as a witness submitted estimates of the opera¬ 
tions conducted out of the Municipal Airport (Merrill 
Field) by the nonscheduled carriers between January 1, 
1948 and October 27, 1948. These estimates revealed 
that the non-certificated carriers operated during this 
period a total of 1,317 trips between Anchorage and 
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the United States or an average of about 132 trips per 
month for the ten-month period. It was also estimated 
that these carriers hauled 16,516 passengers and 
6,141,000 pounds of cargo on these trips. An examina¬ 
tion of the reports filed with the Board by the large 
irregular carriers for the fiscal year 1949 lends sup¬ 
port to the above estimates in that they show that for 
the third quarter of 1948 a total of 490 flights were 
operated between the United States and Alaska and 
for the fourth quarter of 1948, 408 such flights were 
operated. The total of the flights so conducted for the 
first and second quarters of 1949 are 220 and 413, re¬ 
spectively, or a total of 1,531 flights for the fiscal year 
1949.” 

“ • * * A fair estimate of the total passengers car¬ 
ried by the irregular operators and Alaska Airlines 
between Anchorage and Seattle (including Everett) 
would indicate that in the 10 months immediately pre¬ 
ceding the hearing in this case there was a pool of at 
least 19,000 passengers and approximately 9,000,000 
pounds of freight upon which the certificated carriers 
realized nothing.” 
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APPENDIX 


1 [Stamp:] Filed Apr. 4,1949, Harry M. Hull, Clerk. 

In the United States District Court fob the Dis¬ 
trict op Columbia 

Holding a Civil Term 
Civil Action No. 1332-49 
Trial By Jury Requested 
Jury Action 

S. S. W., Incorporated, a corporation under the laws of the 
State of Delaware, Concord, Contra Costa County, Cali¬ 
fornia, Plaintiff, 

v. 

Air Transport Association of America, and 

Air Traffic Conference of America, both of 1107 Sixteenth 
St., N.W., Washington, D. C.; 

American Airlines, Inc., and 

American Overseas Airlines, Inc., both of 1437 “K” St, 
N.W., Washington, D. C.; 

Beaniff Airways, Inc., 

815 Fifteenth St, N.W., Washington, D. C.; 

Capital Airlines, Inc., Hotel Statler, 

16th and “K” Sts., N.W., Washington, D. C.; 

Colonial Airlines, Inc., Shoreham Building, 

15th and “H” Sts., N.W., Washington, D. C.; 

Conti ne ntal Am Lines, Inc., Shoreham Bldg. 

15th and “H” Sts., N.W., Washington, D. C.; 

Eastern Am Lines, Inc., 805 “15th” St, N. W. and 
Hotel Statler, Washington, D. C.; 

Northwest Airlines, Inc., 1510 “H” St., N.W., 
Washington, D. C.; 

la 
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Pan American Airways, Inc., and 

Pan American-Gbace Airways, Inc., both, of Bowen Building 
and 1109 Connecticut Ave., N.W., Washington, D. C.; 
Transcontinental & Western Air, Inc., 745 “15th” St., 
N.W. and 1026 “17th” St., N. W., Washington, D. C.; and 
United Air Lines, Inc., 805 “15th” St, N.W., and 
Hotel Statler, Washington, D. C.; Defendants. 

Complaint for Damages and In j u n ct i on 

(Federal Antitrust Laws—Injuries to Business and 

Property) 

The Plaintiff 

S. S. W., Incorporated, is a corporation created under 
and organized and existing under and by virtue of the 
laws of the State of Delaware. It has its principal place 
of business in Concord, Contra Costa county, California. Its 
President and General Manager is S. E. Spicher. Said 
plaintiff brings this civil action against the defendants here¬ 
inafter set forth, and complains and alleges as follows: 

2 I 

Jurisdiction a/nd Venue 

1. This complaint is filed and these proceedings are in¬ 
stituted under Section 7 of the Act of Congress of July 2, 
1890, c. 647, 26 Stat 209, as amended, entitled “An Act to 
protect trade and commerce against unlawful restraints and 
monopolies”, said Act being commonly known as the Sher¬ 
man Act, and Sections 4,12 and 16 of the Act of Congress 
of October 15,1914, e. 333,28 Stat 731, as amended, entitled 
“An Act to supplement existing laws against unlawful re¬ 
straints and monopolies, and for other purposes ’ ’, commonly 
known as the Clayton Act, against the above-named defend¬ 
ants, in order to recover from them damages suffered by the 
said plaintiff as a consequence of the violation by the de¬ 
fendants of Sections 1,2,3 of the Act of Congress of July 2, 
1890, c. 647, 26 Stat 209, as amended (Sherman Act), to the 
great loss and damage of the plaintiff, and to prevent and 
restrain further violations by the defendants of the said 
Sections 1,2 and 3 of the Sherman Act which have been and 
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are continuing to be violated to the irreparable harm and 
injury of the plaintiff. 

2. The unlawful acts and violations hereinafter alleged, 
include the continuous combination and conspiracy in direct 
restraint of interstate air-borne trade and commerce and 
transportation, and of the said trade and commerce of and 
within the District of Columbia, and the continuous making 
of contracts and sales of tickets within the District of Co¬ 
lumbia by the defendants which have been and are a 
part of the unlawful understandings and agreements herein¬ 
after alleged, and the transaction and performance in part 
within the District of Columbia of many of the acts and 
things hereinafter charged. 

n 

Description of the Defendants 

3. Air Transport Association of America has its principal 
offices in Washington, D. C. located at 1107 Sixteenth Street, 

N. W. of said city. On information and belief it 
3 represents nearly all of the so-called “certificated” 
domestic and international air-lines of the United 
States, and its membership is composed of all or nearly all 
of the defendant and co-conspirator air-lines named herein, 
and others unknown to plaintiff. On information and belief 
it is alleged that said Air Transport Association of America 
is an incorporated association. 

4. Air Traffic Conference of America has its principal 
offices in Washington, D. C., located at 1107 Sixteenth Street, 
N. W. On information and belief it is an unincorporated 
association representing nearly all of the so-called “cer¬ 
tificated” air-lines, both domestic and international, in¬ 
cluding all or nearly all of the defendant and co-conspirator 
air-lines named herein, and others unknown to the plaintiff. 
Its executive secretary is M. S. Bedfera. It is sued as the 
common representative of its membership in matters of 
tariffs, ticket sales, and policing thereof. 

5. On information and belief it is alleged that functions 
and personnel of Air Transport Association of America and 
Air Traffic Conference are interlocking and interwoven. 
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Thus M. S. Redfern, executive secretary of the Conference, 
is a vice-president of Air Transport Association and its 
Traffic Secretary. These organizations have many constit¬ 
uent committees dealing with such matters as securing 
establishment and maintenance of municipal airports, radio 
communications, composition and filing of tariffs, legislative 
matters, contacts with government administrative agencies, 
whose personnel on information and belief is alleged to be 
interlocking. However, in carrying out their part in the 
unlawful activities hereinafter alleged, it has been the 
function of Air Transport Association in part to act with 
and through the defendant and co-conspirator air-lines, 
whereas it has been the function of its affiliate, Air Traffic 
Conference, to seek to regulate and control ticket agencies 
which sell and offer for sale air travel tickets and trans¬ 
portation. 

4 6. American Airlines, Inc. is a corporation under 

the laws of Delaware, having its principal office at 
100 East 42nd Street, New York 17, New York, and a general 
office at 1437 K Street, N. W., Washington, D. C. 

7. American Overseas Airlines, Inc., is a corporation 
under the laws of Delaware, having its principal office at 100 
East 42nd Street, New York 17, New York, and maintaining 
a general office at 1437 K Street, N. W., Washington, D. C. 

8. Braniff Airways, Inc., is a corporation under the laws 
of Oklahoma, having its principal place of business at Love 
Field, Dallas 9, Texas, and maintaining an office for the 
transaction of business at 815 Fifteenth Street, N. W., 
Washington, D. C. 

9. Capital Airlines, Inc., is a corporation under the laws 
of Delaware, having its headquarters at Washington Na¬ 
tional Airport, Washington, D. C., and maintaining an 
office for the transaction of business in the Hotel Statler, 
Sixteenth and K Sts., N. W., Washington, D. C. 

.10. Colonial Airlines, Inc., is a corporation under the laws 
of Delaware, having its head office at 630 Fifth Avenne, 
New York, N. Y., and maintaining executive offices in the 
Shoreham Building, 15th and H Sts, N. W., Washington, 
D. C. 



5a 


11. Continental Air Lines, Inc., is a corporation nnder 
the laws of Nevada, having its principal office at Stapleton 
Airfield, Denver 7, Colorado, and maintaining offices for 
the transaction of business in the Shoreham Building, 15th 
and H Sts., N. W., Washington, D. C. 

12. Eastern Air Lines, Inc., is a corporation under the 
laws of Delaware, having its principal office at 10 Rocke¬ 
feller Plaza, New York 20, N. Y., and maintaining offices for 
the transaction of business at 805 Fifteenth St., N.W. and 
Hotel Statler, Sixteenth and K Sts., N. W., Washington, 
D. C. 

5 13.. Northwest Airlines, Inc., is a corporation under 

the laws of Minnesota, having its headquarters at 
1885 University Ave., St. Paul, Minnesota, and maintaining 
an office for the transaction of business at 1510 H Street, 
N.W., Washington, D. C. 

14. Pan American Airways, Inc., is a corporation under 
the laws of New York, having its head office at 135 East 
42nd Street, New York 17, New York, and maintaining of¬ 
fices for the transaction of business at the Bowen Building, 
815-821 Fifteenth Street, N. W. and 1109 Connecticut 
Avenue, N. W., Washington, D. C. 

15. Pan American-Grace Airways, Inc., a corporation un¬ 
der the laws of Delaware, has its principal place of business 
at 135 East 42nd Street, New York 17, N. Y., and maintains 
offices for the transaction of business at the Bowen Building 
and 1109 Connecticut Avenue, N. W., Washington, D. C. 

16. Transcontinental & Western Air, Inc., a corporation 
under the laws of Delaware, has its headquarters at 101 
West 11th Street, Kansas City 6, Missouri, and maintains 
offices for the transaction of business at 745 Fifteenth St., 
N. W., and 1026 Seventeenth Street, N. W., Washington, 
D. C. 

17. United Air Lines, Inc., a corporation under the laws 
of Delaware, has its principal place of business at 5959 
South Cicero Avenue, Chicago 38, Illinois, and maintains 
offices for the transaction of business at 805 Fifteenth 
Street, N. W., and the Hotel Statler, Sixteenth and K Streets, 
N. W., Washington, D. C. 
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Description of the Co-Conspirator Air-Lines 


18. The following-named corporations, hereinafter some¬ 
times referred to as the co-conspirator air-lines, are in¬ 
corporated and have their principal places of business as 
hereinafter described: 


State of 


Name of Corporation 

Incorporation 

All American Airways, Inc. 

Delaware 

Caribbean-Atlantic Airlines, Inc. 

Puerto Rico 

Challenger Airlines Company 

Wyoming 

Chicago and Southern Air Lines, Inc. 

Delaware 

Delta Air Lines, Inc. 

Louisiana 

Empire Air Lines, Inc. 

Idaho 

Florida Airways, Inc. 

Florida 

Hawaiian Airlines, Ltd. 

Territory of 
Hawaii 

Inland Air lines, Inc. 

Wyoming 

Mid-Continent Airlines, Inc. 

Delaware 

Monarch Air lines, Inc. 

Colorado 

National Airlines, Inc. 

Florida 

Northeast Airlines, Inc. 

Massachusetts 

Pacific Northern Airlines, 


Piedmont Aviation, Inc. 

North Carolina 

Pioneer Air Lines, Inc. 

Texas 

Robinson Airlines Corp. 

New York 

Southwest Airways Co. 

Arizona 

Western Air lines, Inc. 

Delaware 

Wisconsin Central Airlines, Inc. 

Wisconsin 


Business Address: 

Washington National Airport 
Washington, D. C. 

P. O. Box 3214, San Juan 
Puerto Rico 
Stapleton Airfield, 

Terminal Building 
Denver 7, Colorado 
Municipal Airport 
Memphis, Tennessee 
Municipal Airport 
Atlanta, Georgia 
P. O. Box 268 
Boise, Idaho 
P. O. Box 591 
Orlando, Florida 
Inter-Island Bldg., 

Fort A Merchant Sts., 
Honolulu, T. H. 
c/o Western Air lines, 

Inc., 6060 Avion Drive, 

Los Angeles, 45, Calif. 

102 R9th St., 

Kansas City 6, Mo. 

Stapleton Airfield, 

Denver, Colorado 
3240 Northwest 27th Ave., 
Miami 37, Florida 
Logan International Airport 
Boston 28, Massachusetts 
1324 4th Avenue 
Seattle 1, Washington 
Smith-Reynolds Airport 
Winston-Salem, N. C. 
Municipal Airport, 

Houston, Texas 
Seneca Bldg. 

Ithaca, New York 
P. O. Box 268, 

South San Francisco, 

California 

6060 Avion Drive, 

Los Angeles 45, 

California 
Municipal Airport, 

Madison, Wisconsin 
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IV 

Definitions 

19. “Commercial Air Carrier” means any person, firm 
or corporation of the United States who undertakes to en¬ 
gage in the transportation of persons, freight, mail or other 
property for compensation or hire. The commerce in which 
said air carriers engage will sometimes hereinafter be 
referred to as air-borne commerce and transportation. 

“Airport” means a landing area used regularly by air¬ 
craft for receiving or discharging passengers or cargo. 

“Fixed Base” means an airport used by a commercial 
air carrier, usually a noh-scheduled carrier, as a principal 
station or base of operation. 

“Certified Air Carrier”, or “Certified Air Line” means 
a commercial air carrier which is required to and does 
operate according to a schedule of fixed routes and flights 
and receives from the Civil Aeronautics Authority a Certifi¬ 
cate of Public Convenience and Necessity authorizing it to 
engage in such air transportation according to such pre¬ 
determined routes between terminals and intermediate 
points and upon such conditions as to numbers and times 
of flights and facilities as are specified therein. 

8 ‘ 4 Nonscheduled Air Carriers 9 9 sometimes known as 

“Nonskeds” and also sometimes termed “Irregular 
Air Carriers” are commercial air-carriers which likewise 
are required to obtain from the Civil Aeronautics Adminis¬ 
tration or Authority a certificate which authorizes them to 
operate, and which registers and classifies them as being 
permitted to transport persons and property in services 
not involving regularities of routes or schedules and not in 
accordance with any fixed operational pattern. 

“Ticket Agency” sometimes designated “Travel 
Agency” means any agency not a branch of the defend¬ 
ants or co-conspirators herein named which holds itself 
out to the public as being engaged in the sale and distribu¬ 
tion of tickets, charters and contracts for air-borne passen¬ 
ger transportation. 
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V 

Nature of the Trade and Commerce Involved and Back¬ 
ground of the Conspiracy Charged 

20. Commercial air carriers of the United States are now 
operating approximately 1,500 aircraft engaged in commer¬ 
cial air-borne transportation. Of this number approxi¬ 
mately 750 of these planes are operated by the so-called 
“certificated” air carriers including the defendants and 
co-conspirators herein and approximately 750 similar air¬ 
craft are operated by the “nonskeds”. On identical com¬ 
parisons, i.e., for hours of operation, miles of flying and 
same types of equipment and same types of flight, the safety 
record (from the standpoint of fatal accidents) of the “non- 
skeds” has been not only as good as, but it has been better 
than that of the so-called “certificated air carriers.” 

The certificated commercial air carriers from almost the 
beginning of this industry have received substantial and 
generous subsidies from the Government of the United 
States through subsidies granted to them annually in the 
form of contracts for the carriage of the United States 
mail 

9 These subsidies have annually amounted in 

the last several years, from several hundred thou¬ 
sand dollars per “certificated air line” to several million 
dollars per “certificated air line.” Nevertheless, despite 
such subsidies, nearly all of the said commercial air car¬ 
riers which have profited from air mail contract grants, 
with the exception of but. one or two, have continuously 
reported deficits amounting in many instances to very 
large sums annually, in spite of the addition to such lines 
of new de-luxe aircraft. 

Most of the leading airports in the larger centers of 
travel and population of the country were developed by aid 
and cooperation of municipalities, counties, and private 
business enterprise not associated with the “certificated” 
air carriers, so that the latter have obtained the benefits 
of such facilities at a minimum of cost to them. At such 
terminal points these carriers, including many of the 
defendants and co-conspirators herein, have generally been 
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successful in obtaining exclusive repair and maintenance 
shop and hangar concessions for long periods of time. 
Such exclusive control of such facilities has operated to 
the disadvantage of the “nonskeds,” including plaintiff, 
as hereinafter set forth. 

At the conclusion of World War Two the “nonsked” or 
“irregular air carrier” operators began an amazing de¬ 
velopment in the country and became an important factor 
in its commercial aviation picture. Led by veterans trained 
in aviation these operators have engaged in a variety of 
services. They have conducted both extensive passenger 
and freight service and transportation, in fact carrying 
large volumes of many items never before shipped ex¬ 
tensively by air. 

From the standpoint of volume and amount of traffic 
carried, the so-called “certificated air carriers” have trans¬ 
ported the largest amount of passengers in domestic and 
foreign commerce; and the “nonskeds” have transported 
the largest volume of air freight cargoes. The certificated 
commercial air carriers, including the defendants 
10 and co-conspirators, have not been equipped, and 
with the exception of a few aircraft obtained for that 
purpose recently by a few of the lines, are not equipped, for 
the carriage of air freight cargoes. The nonscheduled air¬ 
craft carriers have maintained such high standards of 
service that some of them have been enabled to carry 
air freight cargoes continuously in interstate commerce 
at rates as low as 15^ per ton mile. The plaintiff carried 
substantial and considerable numbers of such air freight 
shipments at comparable low rates until compelled to forego 
such freight cargo shipments by the action of the certifi¬ 
cated air carriers described below. 

The “uonsked” or “irregular air carriers” have not 
had the benefit of Government subsidies to assist and aid 
them in their commercial operations, but nevertheless many 
of them, including the plaintiff herein, have been able to 
obtain large and substantial profits on their operations 
until interfered with and injured by the conspiracy and 
restraints described herein; and would continue to obtain 
such profits were it not for the restrictive practices here¬ 
inafter described. 
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The nonscheduled or irregular air carriers have at all 
times been required to, and have operated under and sub¬ 
ject to the safety standards and standards of inspection 
of equipment that are promulgated by the same govern¬ 
mental authority having jurisdiction over the so-called cer¬ 
tificated air carriers or scheduled commercial air lines. 
Similarly the pilots who operate the aircraft of the non- 
skeds, including plaintiff’s, are licensed and operate un¬ 
der and pursuant to the same rules, regulations and in¬ 
spections as apply to the pilots of the so-called certificated 
air lines. 

The plaintiff began its operations August 6, 1946, and 
it has had an excellent safety record, having no accidents 
of any kind during the entire period of operation. Plain¬ 
tiff’s President and General Manager, S. E. Spicher, was 
formerly a captain in the Naval Air Transport Service 
and an instructor in various military operational 
11 and air training activities. At the conclusion of the 
war plaintiff’s president was informed and led to 
believe that a profitable field existed in “fixed base” and 
“nonscheduled” commercial air business, whereas there 
was no business opportunity for him with any of the cer¬ 
tificated airlines, and he with other associates formed the 
plaintiff corporation and have from time to time purchased 
or leased aircraft ranging in number from one to five planes 
for the purpose of engaging in trade and commerce through¬ 
out the United States. The plaintiff has from time to 
time endeavored to supply transportation for and has 
engaged in a number of different forms of air-borne trade 
and commerce. Plaintiff has regularly carried freight 
and passengers cross-country on nonscheduled flights pur¬ 
suant to charter, contracts and/or ticket sales and under its 
nonscheduled air carrier operating certificate from the 
CAA is classified as a common carrier. Plaintiff devel¬ 
oped a large and profitable sight-seeing business taking 
parties over National Parks (in the process crossing state 
lines) until such business was destroyed by action of de¬ 
fendant United Air Lines hereinafter set forth. Plain¬ 
tiff developed irregular, continuous and profitable inter¬ 
state carriage of air freights until such business was 
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destroyed by the cut-price competition of the defendants 
and co-conspirators related below. Plaintiff developed a 
profitable interstate passenger transportation business at 
“coach-rates” until injured and restricted by the cut- 
price competition of the defendants and co-conspirators, 
or some of them, as related below, and as the result of sur¬ 
veillance and policing of ticket sales agencies throughout 
the United States by the defendants and co-conspirators 
or some of them, as related below. 

The operation, safety and business record of the plain¬ 
tiff is of such character and so highly thought of by those 
familiar with it that the Contra Costa County Board of 
Education and the San Francisco Boards of Education 
sponsor educational tours via plaintiff’s aircraft, and plain¬ 
tiff is recognized by the College of the Pacific and the Uni¬ 
versity of California for educational flights. In conjunc¬ 
tion with such educational flights the University of Cali¬ 
fornia’s teachers are given credit on extension courses 
conducted by that University. 

12 Until recently the certificated or scheduled com¬ 
mercial air carriers were engaging in competition 
with the nonskeds in the carriage of air freight cargoes, 
charges being from 151 to 191 per ton mile; however, some 
of the defendants and co-conspirators recently dropped 
their ton mile air freight charges to 12^ and in fact some 
of them went as low as l(ty per ton mile. After several 
weeks of such operation at such lowered rates they were 
successful in driving a large number of nonskeds out of 
the air freight business, including the plaintiff herein, and 
after having obtained air freight business by such cut- 
price rates, said certificated commercial air carriers 
promptly increased their passenger transportation rates 
in order to off-set the loss they had sustained on the lower 
freight rate bases. 

On information and belief, it is alleged that at the lead¬ 
ing and important airports long-term exclusive conces¬ 
sions have been obtained by the defendants and co-con¬ 
spirators from major and leading oil and gasoline dis¬ 
tributing companies. Further, such major oil companies 
have in many instances entered into long-term exclusive 
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contracts with many of the defendants and co-conspirators 
to supply them with petroleum products based upon a quan¬ 
tity-discount arrangement which gives such “certificated’’ 
air carriers the benefit of large discounts based upon the 
national quantities of such products purchased by each 
such carrier, as against a much smaller discount to the 
“nonskeds,” including plaintiff, on their total purchases 
from each oil-and-gasoline-marketer. Coupled with the 
airport concessions, such exclusive quantity-discount gaso- 
line-and-oil contracts have operated in a discriminatory 
and preferential manner for tie defendant and co-conspir¬ 
ator carriers, and against the “nonskeds,” including plain¬ 
tiff herein. 

One of the functions of defendant Air Transport Associa¬ 
tion has been legislative lobbying, and to that end it is 
reported to have spent more than $23,265.00 in the year 
1948 in activities before the Congress. 

On information and belief, such Association has acted 
for or through its members to obtain from legislative and 
administrative bodies, from the Civil Aeronautics 
13 Authority and the Civil Aeronautics Board many 
regulations and constructions of the same relative 
to reports and inspections of air-borne transportation, 
which favor the certificated air carriers and burden unduly 
the “nonskeds,’’ including plaintiff. 

VI 

Offenses Charged 

21. Beginning about August 30, 1945, or prior thereto, 
the exact date being unknown to the plaintiff, and continu¬ 
ing thereafter up to and including the date of the filing 
of this Complaint, the defendants and co-conspirators 
named herein, together with other persons and firms un¬ 
known to the plaintiff, have “knowingly and wrongfully 
made and entered into contracts, understandings and agree¬ 
ments and have engaged, knowingly and continuously, in 
a wrongful and unlawful combination and conspiracy to 
directly and unreasonably restrain, and combination and 
conspiracy to monopolize, the air-borne transportation, 
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trade and commerce of the United States, and have know¬ 
ingly and wrongfully attempted to monopolize the said 
trade and commerce, including trade and commerce therein 
of and within the District of Columbia, by injuring, sup¬ 
pressing, and restricting competition therein and by con¬ 
trolling and fixing the channels and methods through which 
the prices, terms and conditions of air-borne travel and 
trade and commerce is carried on in interstate and foreign 
commerce and as to the trade and commerce therein of and 
within the District of Columbia; in accordance with the 
terms of jsaid combinations and conspiracies, and pursuant 
to the means and methods, hereinafter alleged, amongst 
others used to effectuate said combinations and con¬ 
spiracies/ ’ 

14- 22. The combinations and conspiracies alleged 

aforesaid have consisted of a continuing agreement 
and concert of action among the defendants and co-con¬ 
spirators, the substantial terms of which have been that 
they would; 

(a) Solicit, persuade, induce, and coerce ticket agencies 
and travel bureaus from acting as agents for plaintiff and 
other irregular air carriers and “nonskeds” and from mak¬ 
ing sales and distribution of tickets, charters and contracts 
on their behalf; 

(b) Influence administrative agencies to impose rules, 
regulations and inspections favorable to the certificated air 
carriers and burdensome to the “nonskeds”, and obtain 
subsidy and other preferences denied the “nonskeds”; 

(c) Discredit and disparage the plaintiff and other “non- 
skeds ’ \ or irregular air carriers, and destroy public con¬ 
fidence in them by means of false and misleading advertise¬ 
ments and news releases and stories; 

(d) Eliminate and prevent competition for air carrier 
passenger and freight transportation; 

(e) Offer transportation at cut prices until competition 
was eliminated, and then to compensate themselves by re¬ 
imbursement from other operations or by increasing or 
enhancing prices after competition is eliminated; 
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(f) Utilize their domination and control over the air¬ 
borne commerce of the nation to encourage and promote 
consolidations, mergers, expansion and debt refundings in 
order to completely dominate the field and eliminate “non¬ 
skeds” and irregular air carriers; 

(g) Use such dominant control to obtain huge quantity 
discounts from major gasoline and oil suppliers not avail¬ 
able to the plaintiff and other comparable “nonskeds”; 

(h) Cause refusal and delay of vital maintenance and 
other services at airports to the plaintiff and other “non¬ 
skeds”. 

15 The Means and Methods 

23. For the purpose of effectuating the aforesaid combi¬ 
nations and conspiracies, monopolization and attempts to 
monopolize, the defendants and co-conspirators have ar¬ 
ranged and agreed among themselves to hinder and pre¬ 
vent plaintiff and all “nonskeds” or “irregular air lines” 
from obtaining the services of the numerous ticket agencies 
or travel bureaus throughout the United States in selling 
and handling tickets or providing services for the plaintiff 
and other “nonskeds”. Through the instrumentality of 
defendant, Air Traffic Conference, and by other means and 
methods unknown to plaintiff there has been set-up and 
maintained by the defendants and co-conspirators a list or 
classification of approved agencies which sell and agree 
to sell and handle tickets and provide services in connec¬ 
tion with transportation arrangements only for the de¬ 
fendant and co-conspirator “certificated air carriers”. It 
is part of the plan and arrangement of the defendants and 
co-conspirators that ticket agencies which handle tickets or 
.solicit or provide services on behalf of plaintiff and “non¬ 
skeds” shall be eliminated from the approved list or clas¬ 
sification of such agencies, whereupon they cannot expect to 
receive business from the said defendants and co-conspira¬ 
tors. The defendants and co-conspirators, and particularly 
Air Traffic Conference, have policed the sales of tickets and 
policies and practices of all such ticket agencies through¬ 
out the United States for the purpose of preventing sales 
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and distribution of tickets or charter or contract arrange¬ 
ments on behalf of plaintiff and “nonskeds”. 

24. In order to effectuate said combinations and con¬ 
spiracies the defendants and co-conspirators have con- 
certedly and continuously sought to discredit and disparage 
the plaintiff and all “nonskeds” in the eyes of the public, 
by all means and methods within their power. Plaintiff is 
without knowledge of many of the divers means and meth¬ 
ods used, but alleges that these have included false and 
misleading statements made by defendants and co-conspir¬ 
ators, and their agents, to individuals, school-boards, 

16 college and university officials, athletic clubs, and 
many others interested in charter, contract, sight-see¬ 
ing, cargo and other services provided by plaintiff and 
“nonskeds”. As part of the plan to destroy the good-will 
and reputation for safe and efficient service of plaintiff 
and other “nonskeds” in the eyes of the public, the de¬ 
fendants and co-conspirators, one or more of them, caused 
a paid advertisement to be inserted in the Washington 
Daily News of February 23, 1949 wherein it was sought by 
false and misleading statements to infer and indicate to 
the public that plaintiff and “nonskeds” do not maintain 
high standards of safety in the operation of aircraft, do 
not employ properly qualified pilots, fail to provide ade¬ 
quate insurance, and do not have a comparable or favorable 
safety record by comparison with the “regular certificated 
air lines”. On information and belief it is alleged that 
the acquiescence, agreement and participation of the de¬ 
fendants and co-conspirators in the publication of said 
advertisement was effected through or was done by or 
caused to be done by defendant, Air Transport Association 
of America, and that similar advertisements and news 
stories based thereon were by said association or the de¬ 
fendants and co-conspirators, or some of them, caused to 
be dispatched over the news services and printed in many 
other newspapers throughout the United States, and else¬ 
where. 

25. Plaintiff and other “nonskeds” have spent large sums 
of money in promoting sight-seeing and educational tours. 
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The success of these operations, and the public favor which 
they gained, established a large amount of good-will and' 
great public confidence. In plaintiff’s own operations a 
five-hour comprehensive tour was inaugurated in coopera¬ 
tion with the Contra-Costa County school-board about Feb¬ 
ruary, 1948. In conjunction with the tour, which covered 
one thousand miles over Yosemite National Park to Mono 
Lake, Nevada, and return to Buchannon Field, Concord, 
California, lectures prepared by well-known authorities 
were presented by wire recorder covering educational ma¬ 
terial of great value on forestry, soil conservation and other 
subjects. This tour was endorsed by a number of educa¬ 
tional institutes and colleges in addition to the 
17 school-board of Contra-Costa County, including the 
College of the Pacific, the University of California 
and Stanford University, and college credit was offered to 
students for the completion of this project. 

After plaintiff had spent eight to ten months and large 
sums of money in developing this business, the defendant 
United Air Lines, Inc., for the purpose of fighting plaintiff, 
advertised a de-luxe, “plush” tour including such induce¬ 
ments as a DC-6 aircraft, chicken dinners and two stew¬ 
ardesses and other unusual features. United could not 
possibly operate this tour as advertised at any profit to it, 
and United dropped the tours immediately after causing 
plaintiff to withdraw from this business. The purpose of 
United was to injure and destroy plaintiff’s business in 
this specialized field. 

26. When plaintiff commenced operations in 1946 it was 
able to secure, when needed, at the various airfields where 
stops were made, parts and services. Such services and 
parts were available generally only from defendants and 
co-conspirators because those air-lines practically controlled 
the providing of such services and parts as a result of 
their leases, control of repair and service facilities, and 
other arrangements, at all or almost all of the airfields and 
terminals throughout the country. 

About October or November, 1947 the defendants and co¬ 
conspirators in furtherance of the aforesaid conspiracies 
and combinations adopted policies and practices at the 
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various airfields and terminals throughout the country 
which have made it increasingly difficult, and in many in¬ 
stances impossible, for plaintiff and “nonskeds” to obtain 
services and parts as needed. Various means and devices 
have been used to make it impossible for plaintiff and “non¬ 
skeds” to obtain said services and parts. Included among 
such means have been delays of from two to three days 
before any parts or services could be obtained, absolute 
refusal of same at all, and the refusal to provide a truck 
to tow plaintiff’s plane off a ramp for repairs. Employees 
of defendants and co-conspirators have notified plaintiff 
and other “nonskeds” that they would like to provide such 
services and parts but had “received instructions not to 
provide services and parts to the nonscheduled carriers.” 

18 27. Plaintiff on or about October, 1946, undertook 

to develop fast freight or cargo business. The going 
rates at that time were fifteen, seventeen and nineteen cents 
a ton-mile depending upon the type of freight to be carried. 
At this time the scheduled air lines were not engaged in the 
carriage of freight, or only to a limited extent. After plain¬ 
tiff and the “nonskeds” had developed a substantial volume 
of business in this field, the defendants and co-conspirators, 
as part of and in furtherance of the aforesaid combinations 
and conspiracies entered the field and immediately reduced 
rates to as low as ten or twelve cents a ton-mile under the 
guise that such reduction was necessary to develop the busi¬ 
ness. It is alleged on information and belief that it was im¬ 
possible for defendant’s and co-conspirator’s air lines to 
operate at a profit on this basis, and that the price cut was 
made for the purpose of injuring plaintiff and the “non¬ 
skeds” and taking this business away from them. It is 
further alleged on information and belief that shortly after 
the defendant and co-conspirator air-lines reduced rates 
on cargo, as herein alleged, they, or many of them, increased 
passenger rates in order to off-set losses sustained on the 
cargo business. 

28. About November, 1947, plaintiff and many “non¬ 
skeds” undertook to establish a “coach service” at reduced 
or “coach rate” fares. Plaintiff and many of the “non¬ 
skeds” spent large sums of money in promoting and pub- 
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licizing this service. The coach business was feasible and 
profitable by eliminating many of the frills, and superfluities 
offered by the defendants and co-conspirators in the opera¬ 
tion of the scheduled lines, such as meals, carrying the 
passenger’s baggage on and off of planes, and other non- 
essentials. The differential in price between the ordinary 
rate heretofore charged by defendant and co-conspirators 
and the coach fare established by plaintiff and other “non¬ 
skeds” was approximately forty to forty-five percent. The 
coach business of plaintiff and the “nonskeds” was de¬ 
veloped in considerable volume and was a profitable 
operation. 

19 In furtherance of the conspiracies and combina¬ 
tions the defendants and co-conspirators, or some of 
them, have recently, under the guise of an experimental 
operation, initiated a competitive pseudo coach fare busi¬ 
ness. This has been done for the purpose of injuring plain¬ 
tiff and other “nonskeds” and driving them out of the coach 
fare business. 

29. As part and parcel of the conspiracies and combina¬ 
tions herein alleged the defendants and co-conspirators in 
conjunction with the major gasoline distributors through¬ 
out the United States established, about the first part of 
1948, a contractual basis of doing business in the purchase 
of gasoline and oil, in which the terms of contract offered 
by the gasoline distributors both to the defendants and co- 
conspirators, and to plaintiff and “nonskeds”, is based on 
a discount on the total or national volume of purchases by 
defendants or co-conspirators, or by the “nonskeds”, re¬ 
spectively, from a gasoline distributor or distributors. As 
a result of these volume discounts the defendants and co- 
conspirators have been enabled to purchase their supplies 
of gasoline as low as thirteen to fourteen cents a gallon, 
whereas plaintiff and “nonskeds” must pay for the same 
product an average of more than twenty-two cents per 
gallon. Under this system of purchasing gasoline, plain¬ 
tiff’s discounts on gasoline dropped from about twelve cents 
per gallon to as low as 2.5 cents per gallon. 

It is alleged on information and belief that the contractual 
basis for purchasing gasoline, and the form and terms of 
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such contracts, as offered by the gasoline companies was 
formulated and established at the instance of the defendants 
and co-conspirators for the purpose of injuring the business 
and suppressing the competition of plaintiff and other 
“nonskeds.” 

20 vn 

Effect of Violations of Law 

30. As a result of the conspiracies and combinations 
charged herein, plaintiff and other “nonskeds” have been 
forced, or substantially forced, out of the charter, contract 
and cargo business, to their great financial loss and damage; 
and particularly to the great loss and damage of plaintiff. 
Similarly they have been prevented from developing the 
coach fare business and have been forced, or substantially 
forced out of that business, to their great loss and damage; 
and plaintiff has and will be irreparably damaged by the 
continued operation of these conspiracies. 

31. Furthermore, as a result of the delays and curtail¬ 
ment of their operations flowing from the failure and re¬ 
fusal of the defendants and co-conspirators to furnish parts 
and services, or to allow them to be furnished, at airports 
as aforesaid, plaintiff and other “nonskeds” have been 
seriously restricted, retarded, and suppressed in their 
normal operations, to their great loss and damage; and 
particularly to the heavy loss and damage of plaintiff. 

32. The false and misleading statements made, and the 
advertisements and news stories promulgated and circulated 
by the defendants and co-conspirators, as aforesaid, have 
caused great and irreparable damage and injury to plaintiff 
and other “nonskeds”, and unless perpetually enjoined by 
the order of this Court, the defendants and co-conspirators 
herein will continue to engage in these unlawful acts, and 
their monopolistic position in the industry will be strength¬ 
ened, and the interstate trade and commerce of passengers 
and cargo will continue to be unreasonably restrained. 

33. By virtue of the conspiracies, combinations and 
concerted action herein alleged, the defendants and co- 
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conspirators have attained great size, buying power, and 
complete domination of the industry, and unless perpetu¬ 
ally enjoined by the order of this Court these defendants 
and co-conspirators will strengthen their monopolistic con¬ 
trol of the industry; and completely eliminate independent 
competition therefrom, including that of plaintiff’s. 

34. As a result of the conspiracies and combinations 
herein alleged, the numbers of “nonskeds” or “irregular 
air lines” has been greatly reduced, and unless perpetually 
enjoined by the order of this Court most or all of them, in¬ 
cluding plaintiff, will be driven from the field, and interstate 
trade and commerce, and trade and commerce in the District 
of Columbia, in air traffic will continue to be unreasonably 
restrained and monopolized by these defendants and co- 
conspirators. 

21 35. Each of the defendants has obtained the com¬ 

petitive advantages from each other and the co- 
conspirators with knowledge of the uniformity of action 
taken by all of them and of the harmful and injurious effect 
of such action upon the plaintiff. As a consequence of the 
hereinbefore alleged combination and conspiracy to mo¬ 
nopolize, attempts to monopolize, and contracts, combina¬ 
tion and conspiracy to restrain trade and commerce and of 
the hereinbefore alleged illegal acts and agreements of the 
defendants, plaintiff has been damaged in the sum of Five 
Hundred Thousand Dollars ($500,000.00). 

Wherefore, Plaintiff prays: 

1. That summons issue directed to each defendant, com¬ 
manding each defendant to appear herein and answer the 
allegations contained in this Complaint. 

2. That pursuant to the provisions of Section 7 of the 
Sherman Act, 26 Stat. 209, and Section 4 of the Clayton Act, 
38 Stat. 731, the plaintiff have joint and several judgment 
against the defendants for three-fold the loss and damages 
sustained by it, in the sum of One Million Five Hundred 
Thousand Dollars ($1,500,000.00); together with the costs 
of this suit and a reasonable attorneys’ fee. Further dam- 



21a 


ages will accrue during the pendency of this action, and 
plaintiff prays that when this cause comes on for trial, it be 
permitted to amend this Complaint to the extent necessary 
and show such increases in damages accruing until the 
hearing of this action, and allowed to assess treble the 
amount of such increased damages, as provided by said 
statutes. 

3. That the Court adjudge and decree that defendants 
have entered into, and are now engaged in, the conspiracies 
herein alleged, and have performed and done, and are now 
performing and doing, the herein alleged acts and things 
pursuant to and in furtherance of the conspiracies which 

have constituted, and now constitute, an unlawful 
22 and unreasonable restraint upon, and an unlawful 

conspiracy to monopolize the air-borne business of 
the United States, herein described, and an unlawful 
monopolization of the air-borne trade and commerce therein, 
in restraint and in monopolization of the interstate com¬ 
merce described in the complaint, in violation of Sections 
1, 2, and 3 of the Act of Congress of July 2, 1890 entitled 
“An Act to Protect Trade and Commerce Against Unlawful 
Restraints and Monopolies”, as amended, commonly known 
as the Sherman Act (15 U. S. C. Secs. 1,2 and 3). 

4. That each of the defendants, its officers, directors, 
agents, employees, successors and assigns, be perpetually 
enjoined from monopolizing, attempting to monopolize, or 
combining and conspiring to monopolize air-borne com¬ 
merce and transportation in the United States and from 
suppressing or attempting to suppress competition in air¬ 
borne commerce and transportation, and that they, and each 
of them, be perpetually enjoined from engaging or partici¬ 
pating in practices, contracts, agreements, relationships or 
understandings having the purpose or effect of continuing, 
reviving, or renewing any of the aforesaid violations of the 
Sherman Act. 

5. That the plaintiff have such further and definite relief 
as the nature of the case may require and the Court may 
deem just and proper; and 
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6. That the plaintiff have snch other, further, general and 
different relief as the nature of the case may require, and 
the Court may deem proper in the premises. 

Warren E. Miller, 

Barr Building, 910 Seventeenth St., N. W., 

NA. 0995; 

John F. Claggett, 

Claggett and Schilz, 

1424 “j K” St., N. W., Washington, D. C.; 

Harold L. Schilz, 

Clagett and Schilz, 

1424 “K” St., N. W., Washington, D. C., 

NA. 1774, 

Attorneys for Plaintiff. 

John J. Klar, Esq., 

Central Building, 

Washington, D. C.; 

Thomas J. Kehoe, Esq., 

1907 Rockwood Road, 

Silver Spring, Maryland, 

Of Counsel. 

23 City of Washington, 

District of Columbia, ss: 

S. E. Spicher, being first duly sworn, deposes and says, 
that he is president, general manager and business agent 
of the above plaintiff corporation, that he has read and 
knows the contents of the foregoing complaint: that the 
same is true of his own knowledge except as to matters 
therein stated on information and belief, and as to those 
matters he believes them to be true. 

S. E. Spicher. 


Sworn to and subscribed before me this 3d day of April, 
1949. 

L. M. Fox, 

[notarial seal.] Notary Public, D. C. 


My commission expires: 1/30/1951. 
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Demand fob Juby Trial 

Plaintiff demands trial of the issues in the above-entitled 
cause by jury. 

Warren E. Miller, 

John F. Claggett, 

Harold L. Schelz, 
Attorneys for Plaintiff. 

24 Filed Aug. 1, 1949. Harry M. Hull, Clerk 

Motion to Dismiss 

Defendant, Transcontinental and Western Air, Inc., 
moves the Court to dismiss the complaint for the following 
reasons: 

1. The Court lacks jurisdiction over the subject matter. 
The exclusive primary jurisdiction over the matters alleged 
in the complaint is in the Civil Aeronautics Board. 

2. The complaint fails to state a claim upon which relief 
can be granted, or an injunction issued as prayed in said 
complaint, or otherwise. 

3. The complaint fails to allege that the Civil Aeronautics 
Board has made a primary determination of these matters. 

4. The complaint fails to allege facts showing actual in¬ 
jury and measurable damages. 

Washington, D. C., July 29,1949. 

William Cavebly, 

Tower Building, 

Washington 5, D. C., 

Attorney for Defendant, 
Transcontinental & Western Air, Inc. 

Leonard P. Moore, 

Charles Pickett, 

Joseph S. Iseman, 

Chadbourne, Wallace, Parke & Whiteside, 

25 Broadway, 

New York 4, New York, 

Of Counsel . 

S * • . I . • 
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25 Filed Aug. 1, 1949. Harry M. Hull, Clerk 

Motion to Dismiss 

Defendant moves the Court to dismiss the complaint for 
the following reasons: 

1. The Court lacks jurisdiction over the subject matter. 
The exclusive primary jurisdiction over the matters alleged 
in the complaint is in the Civil Aeronautics Board. 

2. The complaint fails to state a claim upon which relief 
can be granted, or an injunction issued as prayed in said 
complaint, or otherwise. 

3. The complaint fails to allege that the Civil Aeronautics 
Board has made a primary determination of these matters. 

4. The complaint fails to allege facts showing actual 
injury and measurable damages. 

5. In support of this Motion, defendant relies on Memo¬ 
randum of Points and Authorities in Support of Motions to 
Dismiss the Complaint filed this day by the Air Transport 
Association, defendant in this proceeding. 

James M. Landis, 

1757 K Street, N. W., 

Attorney for Defendant, 

Colonial Airlines, Inc. 

July 28,1949. 

26 Filed Aug. 1,1949. Harry M. Hull, Clerk 

Motion to Dismiss 

Defendant, American Airlines, Inc., moves the Court 
to dismiss the complaint for the following reasons: 

1. The Court lacks jurisdiction over the subject matter. 
The exclusive primary jurisdiction over the matters alleged 
in the complaint is in the Civil Aeronautics Board. 

2. The complaint fails to state a claim upon which relief 
can be granted, or an injunction issued as prayed in said 
complaint, or otherwise. 

3. The complaint fails to allege that the Civil Aeronautics 
Board has made a primary determination of these matters. 
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4. The complaint fails to allege facts showing actual 
injury and measurable damages. 

In support of this motion defendant, American Airlines, 
Inc., relies upon the memorandum of points and authorities 
filed by the several defendants concurrently herewith. 

Ernest W. Jennes, 

701 Union Trust Building, 

Washington 5, D. C., 

Attorney for Defendant, 

American Airlines, Inc. 

August 1,1949. 

27 Filed Aug. 1, 1949. Harry M. Hull, Clerk 

Motion to Dismiss 

Defendant Eastern Air Lines, Inc. moves the Court to 
dismiss the complaint for the following reasons: 

1. The Court lacks jurisdiction over the subject matter, 
as exclusive primary jurisdiction over the matters alleged 
in the complaint is in the Civil Aeronautics Board. 

2. The complaint fails to state a claim upon which relief 
can be granted, or an injunction issued, as prayed in said 
complaint, or otherwise. 

3. The complaint fails to allege that the Civil Aeronautics 
Board has made a primary determination of these matters. 

4. The complaint fails to allege facts showing actual 
injury and measurable damages. 

Llewellyn C. Thomas, 

901 Hibbs Building, 
Washington 5, D. C., 

Attorney for Defendant Eastern Air Lines, Inc. 

Gambrell, Harlan & Barwick, 

825 Citizens <& Southern 

National Bank Building, 

Atlanta, Georgia, 

Of Counsel. 


August 1,1949. 
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28 Filed Aug. 1, 1949. Harry M. Hull, Clerk 

Motion to Dismiss 

Defendant Northwest Airlines, Inc., a corporation, moves 
the Court to dismiss the complaint for the following reasons: 

1. The Court lacks jurisdiction over the subject matter. 
The exclusive primary jurisdiction over the matters alleged 
in the complaint is in the Civil Aeronautics Board. 

2. The complaint fails to state a claim upon which relief 
can be granted, or an injunction issued as prayed in said 
complaint, or otherwise. 

3. The complaint fails to allege that the Civil Aeronautics 
Board has made a primary determination of these matters. 

4. The complaint fails to allege facts showing actual 
injury and measurable damages. 

C. Edward Leasure, 

1518 K Street, N. W., 

Attorney for Defendant, 
Northwest Airlines, Inc. 

29 Filed Aug. 1, 1949. Harry M. Hull, Clerk 

Motion to Dismiss 

Defendant, Pan American Airways, Inc., moves the Court 
to dismiss the complaint in the above entitled cause for the 
following reasons: 

1. The Court lacks jurisdiction over the subject matter. 
The exclusive primary jurisdiction over the matters alleged 
in the complaint is in the Civil Aeronautics Board. 

2. The complaint fails to state a claim upon which relief 
can be granted, or an injunction issued as prayed in said 
complaint, or otherwise. 

3. The complaint fails to allege that the Civil Aeronautics 
Board has made a primary determination of these matters. 
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4. The complaint fails to allege facts showing actual 
injury and measurable damages. 

Henry J. Friendly, 

224 Southern Budding, 

Washington 5, D. C., 

Attorney for Defendant, 

Pan American Airways, Inc. 

July 28,1949. 

30 Filed Aug. 1,1949. Harry M. Hull, Clerk 
Motion to Dismiss and Motion to Strike 

I. Motion to Dismiss 

Defendant, United Air Lines, Inc., moves the Court to 
dismiss the complaint, for the following reasons: 

1. The Court lacks jurisdiction over the subject matter. 
The exclusive primary jurisdiction over the matters alleged 
in the complaint is in the Civil Aeronautics Board. 

2. The complaint fails to state a claim upon which relief 
can be granted, or an injunction issued as prayed in said 
complaint, or otherwise. 

3. The complaint fails to allege that the Civil Aeronau¬ 
tics Board has made a primary determination of these 
matters. 

31 4. The complaint fails to allege facts showing ac¬ 
tual injury and measurable damages. 

EL Motion to Strike 

Subject to the Court’s ruling on the foregoing Motion to 
Dismiss, the defendant, United Air Lines, lie., in the alter¬ 
native moves the Court, pursuant to Rule 12(f) of the Fed¬ 
eral Rules of Civil Procedure, to strike the following allega¬ 
tions from plaintiff’s complaint: 

(a) That portion of the first unnumbered paragraph of 
Paragraph 20 of plaintiff’s complaint reading: 

“On identical comparisons, i.e., for hours of opera¬ 
tion, miles of flying and same types of equipment and 
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same types of flight, the safety record (from the stand¬ 
point of fatal accidents) of the ‘nonskeds’ has been 
not only as good as, but it has been better than that 
of the so-called 1 certificated air carriers’.” 

because the same is redundant, immaterial and impertinent. 

(b) All of the second and third unnumbered paragraphs 
of Paragraph 20 of plaintiff’s complaint relating to sub¬ 
sidies received by the certificated air carriers from the 
Government of the United States, for the reasons urged 
in Paragraph (a) above, and for the further reason that 
the same is scandalous matter. 

(c) That part of the fourth unnumbered paragraph of 
Paragraph 20 of plaintiff’s complaint, reading: 

32 “• • • so that the latter have obtained the bene¬ 

fits of such facilities at a minimum of cost to them.” 

for the reasons urged in Paragraph (a) above. 

(d) Those portions of the fifth unnumbered paragraph 
of Paragraph 20 of plaintiff’s complaint reading: 

“• • • and became an important factor in its com¬ 
mercial aviation picture. Led by veterans trained in 
aviation, • • V’ 

and 

“• • • in fact carrying large volumes of many 

items never before shipped extensively by air.” 

for the reasons urged in Paragraph (a) above. 

(e) Those portions of the sixth unnumbered paragraph 
of Paragraph 20 of petitioner’s complaint reading: 

“From the standpoint of volume and amount of traffic 
carried, the so-called 4 certificated air carriers’ have 
transported the largest amount of passengers in domes¬ 
tic and foreign commerce; and the ‘nonskeds’ have 
transported the largest volume of air freight cargos. 
The certificated commercial air carriers, including the 
defendants and co-conspirators, have not been equipped, 
and with the exception of a few aircraft obtained for 
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that purpose recently by a few of the lines, are not 
equipped, for the carriage of air freight cargos. The 
nonscheduled aircraft carriers have maintained such 
high standards of service that some of them have been 
enabled to carry air freight cargos continuously in in¬ 
terstate commerce at rates as low as 15^ per ton mile. ,, 

and 

‘ 1 • • • until compelled to forego such freight cargo 
shipments by the action of the certificated air carriers 
described below.” 

33 for the reasons urged in Paragraph (a) above. 

(f) That portion of the seventh unnumbered paragraph 
of Paragraph 20 of petitioner’s complaint reading: 

“• • • have not had the benefit of Government sub¬ 
sidies to assist and aid them in their commercial opera¬ 
tions, but nevertheless many of them * * V’ 

for the reasons urged in Paragraph (a) above. 

(g) Those portions of the ninth unnumbered paragraph 
of Paragraph 20 of plaintiff’s complaint reading: 

<<• • • wag formerly a captain in the Naval Air 

Transport Service and an instructor in various mili¬ 
tary operational and air training activities. At the 
conclusion of the war plaintiff’s president was in¬ 
formed and led to believe that a profitable field existed 
in * fixed base’ and ‘nonscheduled’ commercial air busi¬ 
ness, whereas there was no business opportunity for 
him with any of the certificated airlines, and he with 
other associates formed the plaintiff corporation and 
have from time to time purchased or leased aircraft 
ranging in number from one to five planes for the pur¬ 
pose of engaging in trade and commerce throughout the. 
United States. 

“ * * • until such business was destroyed by action 
of defendant United Air Lines, hereinafter set forth. 
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“• # * until such business was destroyed by the 

cut-price competition of the defendants and co-con¬ 
spirators related below.” 

and 

“• • • until injured and restricted by the cut-price 
competitions of the defendants and co-conspirators, or 
some of them, as related below, and as the result of 

34 surveillance and policing of ticket sales agencies 
throughout the United States by the defendants and 

co-conspirators, or some of them, as related below.” 

for the reasons urged in Paragraph (a) above. 

(h) All of the tenth unnumbered paragraph of Para¬ 
graph 20 of petitioner’s complaint, for the reasons urged 
in Paragraph (a) above. 

(i) That portion of the eleventh unnumbered paragraph 
of Paragraph 20 of petitioner’s complaint reading: 

“• # • they were successful in driving a large num¬ 
ber of ‘nonskeds’ out of the air freight business, in¬ 
cluding the plaintiff herein, • • 

i 

for the reasons urged in Paragraph (a) above. 

(j) That portion of the twelfth unnumbered paragraph 
of Paragraph 20 of petitioner’a complaint, reading: 

“Coupled with the airport concessions, such exclusive 
quantity-discount gasoline and oil contracts have oper¬ 
ated in a discriminatory and preferential manner for 
the defendant and the co-conspirator carriers, and 
against the ‘nonskeds,’ including plaintiff herein.” 

for the reasons urged in Paragraph (a) above. 

(k) All of the thirteenth unnumbered paragraph of Para¬ 
graph 20 of the petitioner’s complaint, for the reasons 
urged in Paragraph (a) above. 

35 (1) All of the fourteenth unnumbered paragraph 
of Paragraph 20 of the petitioner’s complaint, for 

the reasons urged in Paragraph (a) above. 
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(m) All of Paragraph 25 of plaintiff’s complaint for the 
reasons urged in Paragraph (a) above, and for the further 
reason that plaintiff does not state that the conduct de¬ 
scribed therein was part of the alleged conspiracy. 

Dated this 28th day of July, 1949. 

James Francis Reilly, 1625 K Street, N. W., Wash¬ 
ington 6, D. C. 

Leo F. Tierney, 231 South LaSalle Street, Chicago 
4, Illinois. 

Attorneys for Defendant, United Air Lines, Inc. 
36 Filed Aug. 1,1949. Harry M. Hull, Clerk 

Motion op Dependant, Continental Am Lines, Inc., a Cob- 

FORATION, TO QUASH SERVICE OF SUMMONS AND DISMISS THE 

Complaint for Lack of Jurisdiction 

Defendant Continental Air Lines, Inc., a corporation, 
moves the Court: 

(a) To quash return of service of summons herein for the 
reason that this defendant is not subject to service of proc¬ 
ess within the District of Columbia. Defendant is not an 
inhabitant and is not to be found in the District of Colum¬ 
bia, nor is it licensed to do business in the District of Colum¬ 
bia, as more fully appears in the attached affidavit of Ronald 
C. Kinsey, but is a corporation organized and existing under 
and by the virtue of the laws of the State of Nevada, having 
its principal office at Stapleton Airfield, Denver 7, Colorado, 
and is engaged in the air transportation of persons, property 
and mail in the states of Colorado, Kansas, Missouri, Okla¬ 
homa, Texas and New Mexico. 

(b) To dismiss the Complaint for the following reasons: 

1. The Court lacks jurisdiction over the person of the 
defendant. This defendant is not an inhabitant or resident 
of the District of Columbia, is not to be found in, and is not 
doing business or transacting business in said District, nor 
is it licensed to do business in said District, as more fully 
appears in the attached affidavit of Ronald C. Kinsey. 

2. The Court lacks jurisdiction over the subject matter. 
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The exclusive primary jurisdiction over the matters alleged 
in the complaint is in the Civil Aeronautics Board. 

37 3. The complaint fails to state a claim upon which 

relief can be granted, or an injunction issued as 
prayed in said complaint, or otherwise. 

4. The complaint fails to allege that the Civil Aeronautics 
Board has made a primary determination of these matters. 

5. The complaint fails to allege facts showing actual in¬ 
jury and measurable damages. 

C. Edward Leasure, 

Attorney for Continental Air 
Lines, Inc., 

1518 “K” St.,N.W., 
Washington, D. C. 

Filed Aug. 1, 1949. Harry M. Hull, Clerk 
Affidavit of Ronald C. Kinsey 
District of Columbia, ss: 

I, Ronald C. Kinsey, being first duly sworn depose and 
say: 

I am the Washington representative of Continental Air 
Lines, Inc., a corporation organized under the laws of the 
State of Nevada, and having its principal office at Stapleton 
Airfield, Denver 7, Colorado. The corporation is engaged 
in the air transportation of persons, property and mail 
under authority of the Civil Aeronautics Act of 1938 as 
amended, in the states of Colorado, Kansas, Missouri, 
Oklahoma, Texas, and New Mexico. None of its operations 
are carried on in the District of Columbia, and none of the 
management or administrative functions of the corpora¬ 
tion are carried on in the District of Columbia. 

I am one of four Vice Presidents of the corporation; 
that I and one stenographer occupy one office room in 
the Shoreham Building, 15th and H Streets, N.W.; that 
my duties consist of maintaining liaison and expediting 
matters between the home office of the corporation and 
Government regulatory agencies: primarily the Civil 
Aeronautics Board and the Civil Aeronautics Administra- 
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tion, and also the Federal Communications Commission, 
Post Office Department, and others; and I also supply 
information and attend occasional conferences and meet¬ 
ings at the Air Transport Association, of which Con¬ 
tinental Air Lines, Inc. is a member. Arrangements are 
made for meetings between officials of the corporation who 
come to Washington for that purpose with officials and 
employees of the various Government agencies, and the 
local office and stenographer are available for use of home 
office officials and employees who come to Washington on 
business. 

The Washington office does not sell any tickets, nor 
solicit any business whatsoever, nor does it do any sales 
promotion work of any kind; nor does it have any authority 
to, and does not, purchase any materials or supplies, 
except some of its office supplies; furthermore, I as Wash¬ 
ington representative have no authority to exercise or per¬ 
form any managerial or administrative functions; my 
duties being solely those described above. 

Continental Air Lines, Inc. does not, either through its 
Washington office or otherwise, do any business in the 
District of Columbia, and it is not licensed to do business 
in the District of Columbia. 

Ronald C. Kinsey. 


Subscribed and sworn to before me on this 28 day of 
July, 1949. 


Martha W. Carter, 
Notary Public, D.C. 
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Notice 

Filed Aug. 1, 1949. Harry M. Hull, Clerk 

Warren E. Miller, Esquire, 

Barr Building, 

Washington 6, D. C. 

Please take notice that the points to be submitted in sup¬ 
port of grounds (a) and (b)l of this motion and the author¬ 
ities intended to be used are attached hereto, and the points 
to be submitted in support of the grounds (b)2 through 5 
and the authorities intended to be used are set forth in joint 
“Memorandum of Points and Authorities in Support of 
Motions to Dismiss the Complaint” signed by counsel for 
defendants, including Northwest Airlines, Inc. and being 
served upon you concurrently herewith. The rules of the 
above named Court require that if you oppose the granting 
of the motion you shall file in reply with the Clerk of said 
Court a statement of the points and authorities upon which 
you rely, and serve a copy thereof upon counsel for defend¬ 
ant, not later than October 3,1949, as provided in the stipu¬ 
lation filed with and approved by the Court on the 19th day 
of July, 1949. 

C. Edwakd Leasube, 
Attorney for Continental Air 
Lines , Inc. 
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38 Filed Aug. 1, 1949. Harry M. Hull, Clerk 

Motion op Capital Airlines, Inc., to Dismiss the Complaint 
and for More Definite Statement 

Defendant Capital Airlines, Inc. moves the Court as fol¬ 
lows: 

1. To dismiss the complaint for the following reasons: 

(a) The Court lacks jurisdiction over the subject 
matter. The exclusive primary jurisdiction over the 
matters alleged in the complaint is in the Civil Aero¬ 
nautics Board. 

(b) The complaint fails to state a claim upon which 
relief can be granted, or an injunction issued as prayed 
in said complaint, or otherwise. 

(c) The complaint fails to allege that the Civil Aero¬ 
nautics Board has made a primary determination of 
these matters. 

(d) The complaint fails to allege facts showing ac¬ 
tual injury and measurable damages. 

2. If the complaint be not dismissed for one or more of 
the foregoing reasons, then to require of the plaintiff a more 
definite statement as to the following matters, as to which 
the complaint is so vague and ambiguous that the defendant 
Capital Airlines, Inc. cannot reasonably be required to frame 
an answer thereto: 

39 (a) The connection of this defendant with the 

alleged conspiracy is not shown in that, in para¬ 
graph 3 on page 4, it is not alleged that this defendant 
is or was a member of the Air Transport Association, 
the allegation being that all or nearly all of the defend¬ 
ants are members thereof. The plaintiff should be re¬ 
quired to allege specifically whether this defendant is 
a member of the Air Transport Association. 

(b) The connection of this defendant with the alleged 
conspiracy is not shown in that, in paragraph 4 on page 
4 of the complaint, it is not alleged that this defendant 
is or was a member of the Air Traffic Conference, the 
allegation being that all or nearly all of the defendants 
are members thereof. The plaintiff should be required 
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to allege specifically whether this defendant is a mem¬ 
ber of the Air Traffic Conference. 

(c) The connection of this defendant with the alleged 
conspiracy is not shown in that, in the second paragraph 
on page 9, it is not alleged that this defendant has ob¬ 
tained any exclusive concessions at any airport, the 
allegations being that rrumy of the defendants have ob¬ 
tained such concessions. The plaintiff should be re¬ 
quired to allege specifically whether this defendant has 
obtained any such exclusive concessions at any airport 
and, if so, the name of the particular airport. 

(d) The connection of this defendant with the alleged 
conspiracy is not shown in that it is not alleged (on 
page 12) that this defendant reduced its ton mile air 
freight charges to 10^ or 12^, the allegation being that 
some of the defendants made such reductions, and it is 
not alleged that such reductions, if made by any of the 
defendants, were made pursuant to any agreement to 

which this defendant was a party. The plaintiff 
40 should be required to allege specifically whether 

this defendant made any such reductions and 
whether the reductions were made pursuant to a joint 
agreement or understanding with the other defendants. 

(e) The connection of this defendant with the alleged 
conspiracy is not shown in that it is not alleged (on 
page 12) that any major and leading oil and gasoline 
distributing company made any long-term exclusive 
contract with this defendant for the purchase of gaso¬ 
line and oil at lower prices than charged to the plaintiff, 
the allegation being that such contracts were made with 
many of the defendants; nor is it alleged that such con¬ 
tracts, if made by any of the defendants, were made 
pursuant to any agreement to which this defendant was 
a party. The plaintiff should be required to allege 
specifically whether this defendant made any such long¬ 
term gasoline contracts and whether these contracts 
were made pursuant to a joint agreement or under¬ 
standing with the other defendants. 

(f) The definitions alleged in Section IV of the com¬ 
plaint are inaccurate, misleading and contrary to law 
and ignore the classifications and definitions adopted by 
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Congress in the Civil Aeronautics Act. The plaintiff 
should be required to allege in the complaint which of 
the defendants and alleged co-conspirators, if any, are 
engaged in air transportation pursuant to the authority 
of certificates of convenience and necessity issued by 
the Civil Aeronautics Board under section 401 of the 
Civil Aeronautics Act, and whether or not the plaintiff 
and others referred to in the complaint as “nonskeds” 
are engaged in air transportation under authority of 
such certificates. 

(g) The broad generality cmd the indefiniteness 
41 of the agreements and understandings alleged in 
paragraphs 21 and 22 of the complaint make it 
impossible for this defendant to properly frame an 
answer thereto. The plaintiff should be required to 
allege with particularity the specific agreements and 
understandings which plaintiff believes to constitute the 
alleged conspiracy. As to each such agreement and 
understanding the plaintiff should also be required to 
state (1) whether this defendant (Capital Airlines) was 
a party thereto and (2) the actual parties thereto. 

Robert B. Hankins, 

Macon M. Arthur, 

1016 Ring Budding , 
Washington 6, D. C., 
Attorneys for Defendant 
Capital Airlines , Inc. 

42 Filed Aug. 1, 1949. Harry M. Hull, Clerk 

Motions of the Defendants, Air Transport Association 
of America and Air Traffic Conference of America, 
to Dismiss the Complaint and to Drop the Air Traffic 
Conference of America as Party Defendant 

I. Defendants, Air Transport Association of America 
and Air Traffic Conference of America, move the Court 
to dismiss the complaint for the following reasons: 

1. The Court lacks jurisdiction over the subject matter. 
The exclusive primary jurisdiction over the matters alleged 
in the complaint is in the Civil Aeronautics Board. 




2. The complaint fails to state a claim upon which relief 
can be granted, or an injunction issued as prayed in said 
complaint, or otherwise. 

3. The complaint fails to allege that the Civil Aeronautics 
Board has made a primary determination of these matters. 

4. The complaint fails to allege facts showing actual 
injury and measurable damages. 

II. Defendants, Air Transport Association of America 
and Air Traffic Conference of America, move the Court to 
drop the Air Traffic Conference of America as a party 
defendant for the reason that the Air Traffic Con- 

43 ference of America is not a separate person or asso¬ 
ciation, but is merely a division of the Air Transport 

Association of America, all of which more clearly appears in 
the affidavit (hereto annexed as Exhibit A) of M. F. Red- 
fern, Vice-President and Secretary of the Air Transport 
Association of America and Executive Secretary of the 
Air Traffic Conference of America. 

(S.) S. G. Tipton, 

Address 1107 16th Street, N. W., 

WashD. C., 

Attorney for defendants Air Trans¬ 
port Association of America and 
Air Traffic Conference of America. 

August 1,1949. 

44 Filed Aug. 1, 1949. Harry M. Hull, Clerk 

Exhibit “A” 

• Affidavit 

M. F. Redfern, being duly sworn, deposes and says: 

(1) That he is the Vice-President and Secretary of the 
Air Transport Association of America and Executive 
Secretary of the Air Traffic Conference of America. The 
headquarters of the Association and of the Conference are 
at 1107 Sixteenth Street, N. W., Washington, D. C. 
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(2) The Air Transport Association of America is a vol¬ 
untary unincorporated association. It is not, and never 
has been, incorporated. A true and correct copy of the 
Articles of Association of the Air Transport Association 
of America, as amended to date, is attached hereto as 
Exhibit B and made a part hereof. The Articles of Asso¬ 
ciation were filed with the Civil Aeronautics Board pur¬ 
suant to Section 412(a) of the Civil Aeronautics Act of 
1938 (49 IT. S. C. 492) on August 19, 1938, and were ap¬ 
proved by the Board on October 25, 1940 by Order Serial 
No. 704 (copy of which is attached hereto as Exhibit C) 
as an agreement among the air carriers parties thereto 
for cooperative action to carry out the broad objectives 
and purposes set forth in the Articles. Subsequent amend¬ 
ments of the Articles of Association (all of which involve 
matters concerning only the infernal affairs of the Asso¬ 
ciation, such as status of members, voting, dues, budget, and 
officers) have been filed with the Board pursuant to Sec¬ 
tion 412(a) and are pending before the Board for approval. 

(3) The Air Traffic Conference of America is a division 
of the Air Transport ALSSociation of America. A true and 
correct copy of the By-Laws of the Air Traffic Conference 
of America is attached hereto as Exhibit D and made a 

part hereof. The relationship of the Air Traffic Con- 
45 ference of America to the Air Transport Association 

of America is fully explained by the following pro¬ 
visions of the By-Laws of the Conference: 

“L There is hereby created a division of the Air 
Transport Association of America (hereinafter called 
the ‘Association’) to be known as the ‘Air Traffic Con¬ 
ference of America’ (hereinafter called the ‘Confer¬ 
ence’). The headquarters of the Conference shall be 
with the headquarters of the Association.” 

“V(d). The Executive Secretary of the Conference 
shall be an employee of the Association and independ¬ 
ent of any members of the Association. The appoint¬ 
ment or dismissal of the Executive Secretary shall be 
by the President of the Association, with the advice 
and approval of the Executive Committee.” 
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“VT(b). The general business of the Conference 
shall be conducted by the Association under the super¬ 
vision of the Executive Committee, with the aid of such 
full-time employees as the Executive Co mmi ttee may 
consider necessary, and for which budget appropria¬ 
tions have been provided. The Executive Secretary, 
under the supervision of the President of the Associa¬ 
tion, shall have immediate charge of the conduct of 
the business of the Conference.” 

‘‘XIV. These By-Laws may be amended from time to 
time by unanimous vote of the representatives (or 
their alternates) duly appointed by all of the regular 
members of the Conference, with the concurrence of 
the Board of Directors of the Association.” 

“XV. These By-Laws may, at any time, be repealed 
and the Conference dissolved by the Board of Directors 
of the Association.” 

(4) All of the members of the Air Traffic Conference of 
America are members of the Air Transport Association 
of America. 

(5) The Air Traffic Conference of America has no em¬ 
ployees separate and distinct from the employees of the 
Air Transport Association of America. 

(S.) M. F. Bedfekn, 

Subscribed and sworn to before me this 27th day of 
July, 1949. 

[seal.] (S.) Helen A. Kellogg, 

Notary Public. 

My Commission expires May 15,1951 . 
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46 Piled Aug. 1, 1949. Harry M. Hull, Clerk. 

Exhibit “B” 

(As amended at meeting of members, December 17, 1948) 

Abticles of Association 
Article I 
Title and Location 

Section 1 . The title of this organization shall be the Air 
Transport Association of America. 

Section 2. The headquarters of this Association shall 
be maintained in the City of Washington, D. C. 

Article II 

Objects and Purposes 

Section L The objects and purposes of this Association 
are: 

a. To promote and develop the business of transporting 
persons, goods and mail by aircraft between fixed termini, 
on regular schedules, and through special service, to the 
end that the best interests of the public and the members 
of this Association be served. 

b. To advocate the enactment of just and proper laws 
governing the airline business. 

c. To promote closer relations with and cordial coopera¬ 
tion among the members. 

d. To promote friendly relations with, and to secure 
the cooperation and goodwill of the public. 

e. To improve the transportation service rendered by 
its members. 

f. To promote the construction of proper airports and 
airway aids over such routes as will best insure benefit 
to the public and the airline business, and to promote the 
maintenance, repair and improvement of all airports used 
by airline operators. 
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g. To promote the establishment of necessary terminals 
and connecting schedules. 

h. To cooperate with all public officials in securing the 
proper enforcement of all laws affecting air transporta¬ 
tion. 

i. To promote aviation safety in general 

j. To do all things tending to promote the betterment 
of airline business, and in general to do everything in its 
power to best serve the interest and welfare of the mem¬ 
bers of this Association and the public at large. 

Article III 
Membership 

Section 1. Membership in this Association shall be 
divided into two classes: 

47 1. Operator Members. 

2. Associate Members. 

Section 2. Operator Members. Any air carrier, as de¬ 
fined in section 1 of the Civil Aeronautics Act of 1938, as 
amended, authorized to conduct a scheduled air transport 
service under a certificate of public convenience and neces¬ 
sity issued pursuant to such Act, may become an operator 
member of this Association upon approval by the Board 
of Directors and upon the payment of dues as hereinafter 
set forth. 

a. Each application for membership shall show the names 
and addresses of the president or general manager and the 
executives in charge of traffic, operations, accounting and 
maintenance, the trade name under which the business is 
carried on, the route or routes served and a statement of 
the gross receipts of the applicant’s business for the pre¬ 
ceding half of the calendar year corresponding to that in 
which the application is filed, provided however, that if 
the applicant is unable, at the time its application is filed, 
to furnish all of the information required by this subsec¬ 
tion, the application shall contain as much of the informa¬ 
tion, so required, as the applicant then can furnish. 
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b. In case the applicant for membership is a partnership 
the application shall show the name and address of each in¬ 
dividual partner; if a corporation, the names, and addresses 
of the directors; and if a managing agent or company, 
the name, title, and address of the person or persons en¬ 
gaged in the management, and the name, corporate or trade 
of the property or properties managed. 

Section 3. Associate Members. \ Scheduled air transport 
companies operating domestically or internationally may be 
admitted to associate membership upon approval by the 
Board of Directors and upon the payment of dues as pro¬ 
vided for this class of membership. 

Section 4. Any applicant for membership whose appli¬ 
cation is rejected by the Board of Directors may appeal 
to this Association at any of its annual meetings and the 
action taken at that time shall in each instance govern. 

Section 5. Rights of Members in Association. Operator 
members shall have the right to participate and vote in all 
matters relating to the affairs of the Association. 

a. At any meeting of the members of this Association, 
held on or after January 1, 1948, each operator member 
carrying annual revenue ton miles in an amount of: 

(1) 500,000 or less, shall be entitled to one vote; 

(2) More than 500,000 and less than 20,000,000 shall 
be entitled to two votes; 

(3) 20,000,000 or more, shall be entitled to three 
votes, plus one vote for each 10,000,000, or fraction 
thereof, in excess of 20,000,000. 

As used in this subsection the phrase “annual revenue 
ton miles’’ means ton miles of revenue passengers, 
48 . mail and cargo carried during the twelve months end¬ 

ing the last day of June of the year next preceding the 
calendar year in which such meeting is held, provided, how¬ 
ever, that all such ton miles performed in international 
service will be computed at fifty percent (50%) of their 
gross amount. The number of votes to which any member 
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is entitled in any calendar year, computed as provided in 
this subsection, shall remain constant during that year. 
During the month of December of each calendar year be¬ 
ginning with 1947, the President shall determine, in accord¬ 
ance with the provisions of this subsection, the number of 
votes to which each operator member is entitled for the 
succeeding calendar year and shall inform the members 
accordingly. 

b. Associate members shall not have the right to vote. 

Article IV 
Dues and Budget 

Section 1. a. On and after January 1,1948, the dues of all 
operator members shall be on the basis of a fixed semi¬ 
annual amount of $500 for each operator member, plus a 
pro-rata apportionment of the balance of the anticipated 
expenses of the Association, remaining after crediting to 
such expenses the fixed amount of $500 assessed to each 
operator member and receipts from other sources, accord¬ 
ing to the ton miles of revenue passengers, mail and cargo 
carried during the preceding calendar half year correspond¬ 
ing to the semi-annual period for which the dues are to be 
paid, provided however, that all such ton miles performed in 
international service will be computed at fifty per cent 
(50%) of their gross amount. 

b. The Board of Directors may for each fiscal year, define 
the meaning of such terms as may be necessary to an 
equitable and practicable application of the apportionment 
formula set forth above, and in subsection a of Section 5, 
Article m. 

w « 

Section 2. The annual dues of all associate members shall 
be a fixed sum set by the Board of Directors. 

Section 3. No member shall be liable for any special as¬ 
sessment in additional to the annual dues levied as pro¬ 
vided in Sections 1 and 2 of this Article, unless same is 
approved by the Directors after fifteen days’ notice to each 
member that it is to be considered by the Directors. 


Section 4. The semi-annnal dues shall be due and payable 
on the first day of February and August, in each year, and 
shall be in arrears if not paid within thirty days thereafter. 
The Treasurer shall report to the members at any meeting, 
the name or names of any members in arrears for dues and 
no members shall be entitled to vote on any matter before 
such meeting or any subsequent meeting until such arrears 
of dues are paid. 

Section 5. The President shall semi-annually prepare a 
proposed budget for the first six months and the last six 
months, respectively, of each fiscal year, showing under 
appropriate, headings, his estimates for the necessary work, 
salaries and expenses, and the estimated amount to be re¬ 
ceived from dues and other sources. The President shall 
submit each such proposed budget at a regular meeting of 
the Board of Directors held prior to the inception of the six 
months’ period which it covers. The Board of Directors 
shall then adopt a budget. The fiscal year of the Associa¬ 
tion shall be calendar year. 

49 Section 6. The budget appropriations shall not be 
strictly confined to the purposes stated, but free bal¬ 
ances may be transferred from one account to another upon 
approval of the President or Board of Directors. The unex¬ 
pired balance in any budget shall go into a reserve fund 
whose disposition shall be determined by the Board of 
Directors. 

Article V 
Government 

Section 1. The general management and control of the 
affairs, funds and property of this Association shall be 
vested in a Board of Directors, the members of which shall 
be elected for a period of one year, or until the annual meet¬ 
ing for the year following that in which they are elected, in 
the manner provided in Article VJLLL The Board shall be 
composed of nine members. Each member of the Board of 
Directors may, by writing filed with the President of the 
Association, designate an alternate who shall, in the ah- 
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sence of such member, be authorized to serve in his stead as 
a member of the Board of Directors and to exercise all of the 
powers of such member. Each such alternate shall be 
selected from the executive staff of the company represented 
by the member designating him. 


a. A majority of the Board of Directors shall constitute a 
quorum at any regular or special meeting of the Board. 

b. The Board of Directors shall serve without compen¬ 
sation. 


Article VI 


Officers 

Section 1. The officers of the Association shall include a 
president, executive vice president, treasurer, and Secre¬ 
tary, and such other officers as the Board of Directors may 
deem advisable. At the discretion of the Board of Directors, 
the office of secretary may be held by any other officer of the 
Association. The officers shall be elected by the Board of 
Directors at the end of their meeting following the annual 
meeting of the Association. 

Section 2. The President shall, when present, preside at 
all meetings. He shall be the Executive Officer of this As¬ 
sociation, shall have general supervision of its business and 
affairs, shall have the authority to select employees and 
fix their compensation, and shall be ex-officio a member of 
all committees. 

a. All accounts of this Association shall be audited at the 
direction of the President^ at least once a year by a certified 
public accountant, and a report thereon transmitted to the 
Board of Directors. 

Section 3. The Executive Vice-President shall assist the 
President in the performance of his duties, and in his ab¬ 
sence, or upon his refusal to act, shall perform the duties of 
the President. 

Section 4. The Treasurer shall keep full and accurate 
accounts of the receipts and disbursements of this Associa¬ 
tion, shall deposit all moneys and other funds to its credit in 
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such depository as may be designated by the President or 
Board of Directors, and shall disburse the funds of 
50 this Association in such manner as may be directed by 

the President, or Board of Directors. The Treasurer 
shall render to the Directors at any regular meeting, or to 
the President whenever requested to do so, an account of 
his transactions and of the financial condition of this Asso¬ 
ciation. He shall give bond for the faithful discharge of his 
duties in such manner as the Directors may require. 

Section 5. The Secretary shall keep a record of all meet¬ 
ings of this Association and of the Board of Directors and 
perform such other and further duties as may be required 
of him from time to time by the President or Board of Di¬ 
rectors. It shall be the duty of the Secretary to keep a list 
of operator members entitled to vote at any meeting of this 
Association. The roll of the members entitled to vote at the 
meetings of this Association shall be called and their votes 
recorded. 

Section 6. The duties of any other officers elected by the 
Board of Directors shall be as prescribed by such Board. 
All officers or employees handling money on account of this 
Association shall be bonded in amounts to be determined 
by the Board of Directors if any member shall demand it. 
The expense of furnishing such bonds shall be paid by this 
Association. 

Article VII 
Committees 

Section 1. The President shall have authority to appoint 
such committees as he considers necessary for the proper 
functioning of this Association. The President shall desig¬ 
nate the Chairman of such committees. 

a. The personnel, including the Chairman, of each com¬ 
mittee so appointed shall be subject to the approval of the 
Board of Directors and shall serve until relieved by order of 
the Board, by order of the President with the approval of the 
Board, or, until by report to the Board of. Directors or 
membership, the committees’ activities are terminated. 

b. Each committee chairman shall see that a record of his 
committee’s proceedings is kept and shall report the same 
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either to the Board of Directors at its regular or special 
meetings or to the annual meetings of the members, accord¬ 
ing to the wishes of the President and the Board of Di¬ 
rectors. The President shall designate an employee of the 
Association to act as secretary of each committee. 

c. In creating committees the President and the Board of 
Directors shall, at their discretion, appoint the personnel 
either from the membership of the Board or from the mem¬ 
bership of this Association. 

d. The Secretary shall be ex-officio a member of each of 
the committees and under instructions from the President or 
committee chairman shall call all meetings. 

Section 2. Duties of committees. The duties of all com¬ 
mittees shall be specified by the President at the time of 
their creation and, in performing their functions, such com¬ 
mittees shall at all times be subject to the instruction and 
direction of the Board of Directors. 

51 Article VIII 

Meetings and Election of Officers 

Section 1. Animal amd Special Meetings. The annual meet¬ 
ing of the members of this Association for the election of the 
Board of Directors, and the transaction of all other busi¬ 
ness of the Association, shall be held at such time and on 
such date as shall be determined by the Board of Directors. 
Not less than fifteen days’ notice of the date fixed for such 
meeting shall be given to each operator member in good 
standing. Special meetings of this Association may be 
called by the Board of Directors on such notice as the 
Board deems proper and also may be called upon the 
request of five members of this Association. Notice of any 
such special meeting shall specify the purpose for which 
the meeting is called. 

a. All operator members, in good standing, present at any 
annual meeting or special meeting shall be entitled to vote, 
but no proxies will be accepted on behalf of absent mem¬ 
bers. Votes may be cast on behalf of absent members by 
duly accredited representatives of such members, provided 
the vote of each accredited representative is confined to one 
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membership. The presence of accredited representatives 
of a majority of the operator members shall constitute a 
quorum for conduct of business and for the election of 
members of the Board of Directors. Except as provided in 
Article XIV, a majority of the votes cast by all operator 
members present and voting shall conclusively determine 
any question before any meeting of the members. 

Section 2. Before the opening of the annual meeting the 
President shall appoint a nominating committee of five 
members, none of whom need be members of the Board of 
Directors, and this nominating committee shall function as 
hereinafter provided. 

a. The nominating committee shall present to the annual 
meeting nominations for the total of nine directors which 
may include the aforementioned officers in accordance with 
Article V, Section 1, and Article VI, Section 1. 

b. The election of directors shall be by ballot and a major¬ 
ity of the votes cast by all operator members present and 
voting shall be necessary for such election. 

Section 3. Regular or Special Meetings of the Board of 
Directors. A meeting of the Board of Directors shall be 
held immediately following the annual meeting of this Asso¬ 
ciation. In addition to this meeting, the Board of Directors 
may hold as many regular or special meetings as is deemed 
necessary. Meetings may be called by the President, or 
shall be called by the Secretary upon the written request 
of four members of the Board of Directors. At least ten 
days’ notice of each regular meeting, and five days’ notice 
of each special meeting, and the purpose for which it is 
called, shall be sent to each member of the Board of Di¬ 
rectors. In case of a regular meeting the notice shall be 
sent by air mail or telegram, but in the case of a special meet¬ 
ing the notice shall be by telegram. 

Article IX 
Powers of Directors 

Section 1. In addition to the control of the business affairs 
of this Association and the powers and authority expressly 
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conferred upon it by these Articles, the Board of Directors 
may exercise such powers and do all such things as may be 
exercised or done by this Association. 

52 Section 2. The Board of Directors may authorize 
an officer of this Association to sign and execute in 
the name of and on behalf of this Association, bills, notes, 
receipts, indorsements, checks, contracts and documents. 

Section 3. Whenever an operator member of this Associa¬ 
tion ceases to be a member in good standing and when such 
member is represented in the office of Director, President, 
Executive Vice President, Vice-President, Secretary, or 
Treasurer the term of office of such member’s representa¬ 
tive shall automatically end with the cessation of such 
membership. In the event that any Director or his alter¬ 
nate shall fail to attend three consecutive meetings, whether 
regular or special, of the Board of Directors, the office of 
that Director shall, at the adjournment of the third such 
meeting, automatically become vacant. 

a. Any vacancy in the offices of this Association may be 
filled by the Board of Directors at any regular or special 
meeting of the Board. In the event of a vacancy on the 
Board of Directors said Board shall elect a Director to fill 
such a vacancy and said Director shall hold office until 
the next annual meeting. 

Section 4. A majority vote of the Directors present and 
voting at any regular or special meeting of the Board, except 
when otherwise directed by this Association, and except as 
herein provided to the contrary, shall conclusively deter¬ 
mine any questions before it. The Board of Directors is 
authorized to adopt such rules of order, not inconsistent 
with any provisions of these Articles, if they may deem it 
advisable for the conduct of its meetings. 

Article X 
Arbitration 

Section 1. Any operator or associate member may sub¬ 
mit to this Association for arbitration in the manner here¬ 
after provided any case or question upon which operator 
or associate member fail to agree. 
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Section 2. The operator or associate member desiring 
service of arbitration shall forward to the President of this 
Association a statement setting forth clearly the point npon 
which a decision is desired. 

Section 3. Upon receipt of a request for service of arbi¬ 
tration the President shall request other interested parties 
to forward statements outlining their contentions. Before 
the case is arbitrated, the operator or associate members 
involved in such case or question submitted for arbitration 
shall agree to accept the decision of the Arbitration Com¬ 
mittee as binding upon them. The President of this Asso¬ 
ciation shall appoint an Arbitration Committee consisting 
of three persons one of whom shall be said President. 

Section 4. The decision of the Arbitration Committee act¬ 
ing in accordance with Sections 1, 2 and 3 of this Article 
shall be binding on all interested members. 

Article XI 

Suspension or Expulsion of Members 

Section 1. The Board of Directors shall have authority to 
suspend or expel any member for non-payment of dues. 

Article XII 

Section 1. Roberts’ “Rules of Order” shall be the par¬ 
liamentary authority of this Association. 

53 Article XU! 

Order of Business 

Section 1. The order of business at each meeting of this 
Association and of the Board of Directors shall be as 
follows: 

1. Reading of minutes of last preceding meeting. 

2. Reports of officers. 

3. Reports of committees. 

4. Election. 

5. Unfinished business. 

6. New business. 

7. Adjournment. 
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Article XIV 

Interpretation and Amendment of Articles 

Section 1. The decision of the Board of Directors shall be 
final npon all questions of construction and interpretation 
of these Articles. 

Section 2. These Articles may be amended by a two- 
thirds majority vote of the membership provided that notice 
and copy of such proposed amendment shall be filed with 
the Secretary at least fifteen days before such regular or 
special meeting and that the Secretary forward a copy of 
the proposed amendment to each operator member at least 
ten days before the meeting. 

Article XV 

Duration of Association 

Section 1. This Association shall continue in full force 
from January 1,1936. Any member in good standing may 
withdraw therefrom by giving six months’ written notice 
to the President. 

Subscribed to by-. 


(Corporate or Trade Name.) 

(Date) 


(Name and Title of Officer.) 

54 Exhibit “C” 

Filed Aug. 1, 1949. Harry M. Hull, Clerk 

Order Approving Agreement 

The secretary of the Air Transport Association of Amer¬ 
ica (hereinafter referred to as the Association) having filed 
with the Board, pursuant to section 412 (a) of the Civil 
Aeronautics Act of 1938 and section 251.1 of the Economic 
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Regulations, the Articles of Association of said Associa¬ 
tion ; and 

It Appearing to the Board that the parties to said Articles 
of Association consist of the above-named carriers, 
55 of which 19 are air carriers or foreign air carriers, 
and one, namely, Canadian Airways, Ltd., is another 
carrier engaged in the operation of scheduled transportation 
by air; and 

It Appearing to the Board that although not phrased in 
the language of the usual contract, the Articles of Associa¬ 
tion constitute an agreement by and between the members by 
which they have organized the Association along the usual 
lines of a voluntary association, the business of which is 
administered by officers and a Board of Directors, in a way 
analagous to that of the ordinary business corporation; that 
the binding together of such a group of air carriers, foreign 
air carriers, and any other carrier by the formulation of an 
association for cooperative action to carry out the broad 
objects and purposes set forth in the Articles of Associa¬ 
tion will, by the very existence of the Association, and inde¬ 
pendently of any action that may be taken by the Board of 
Directors or the membership of the Association, pursuant 
to said Articles of Association, affect air transportation, 
and is an agreement within the purview of section 412(a) of 
the Act; 

The Board, upon consideration of said Articles of Asso¬ 
ciation, finding no basis for considering that the Articles of 
Association constitute an agreement adverse to the public 
interest or in violation of said Act; 

It Is Ordered That said agreement be, and the same is 
approved as between the above-named parties thereto, pro¬ 
vided that by approving said Articles of Association as an 
agreement between said parties, the Board does not approve 
or disapprove any subsequent contract or agreement entered 
into, or any specific action taken pursuant to said Articles 
of Association. 

By the Civil Aeronautics Board. 

(S.) Thomas G. Early, 

[seal.] Secretary. 
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56 Exhibit “D” 

Filed Aug. 1,1949. Harry M. Hull, Clerk 

By-Laws of the Aib Traffic Conference of America 

I 

Name and Headquarters 

There is hereby created a division of the Air Transport 
Association of America (hereinafter called the “Associa- 
tion ,, ) to be known as the “Air Traffic Conference of 
America” (hereinafter called the “Conference”). The 
headquarters of the Conference shall be with the head¬ 
quarters of the Association. 

n 

Purpose <md Jurisdiction 

It shall be the purpose of the Conference to increase the 
use and usefulness of Air Transportation, and to further 
the interests of its members through cooperative efforts to 
deal with their mutual traffic, sales and advertising prob¬ 
lems. The Conference shall have jurisdiction over all 
matters involving, directly or indirectly, traffic, sales and 
advertising problems upon which the members of the Con¬ 
ference desire joint and coordinated action. 

m 

Membership 

(a) The Conference shall consist of two classes of mem¬ 
bers, regular and associate. Each regular member shall be 
entitled to one vote. Associate members shall not be entitled 
to vote. 

(b) Any operator member of the Association shall, upon 
its application therefor filed with the Executive Secretary, 
become a regular member of the Conference. Such appli¬ 
cation shall be in writing (on a standard form), duly exe¬ 
cuted, sealed and attested, and shall contain an undertaking 
by the applicant to be bound by all action taken by the Con¬ 
ference in accordance with these By-Laws. 
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IV 


Conference Organization 

(a) The Conference shall consist of representatives ap¬ 
pointed by each of the members of the Conference. Each 
member shall appoint, as its representative, its vice presi¬ 
dent in charge of traffic (sales) or its general traffic (sales) 
manager. 

v 


Officers 

(a) The Conference shall have four officers: A President, 
a First Vice President, a Second Vice President, and an 
Executive Secretary. The President and the two Vice 
Presidents shall hold their respective offices for one year, 
and shall not be eligible for re-election to the same office 
for successive terms. 


(b) The President and the two Vice Presidents shall be 
elected by the Conference, by preferential ballot, at its last 
regular meeting in each calendar year, to hold office during 
the ensuing calendar year, and shall be selected from the 
representatives appointed to the Conference by the regular 
members of the Conference. Only one Vice-President shall 
be elected from the representative appointed by the six 
regular members flying the greatest number of revenue ton 
miles during the twelve-months’ period immediately preced¬ 
ing the election. 

57 (c) The President shall preside at all meetings of 

the Conference, and in his absence, the First Vice 
President shall preside. In the event of the absence of both 
the President and the First Vice President, the Second Vice 
President shall preside. 

(d) The Executive Secretary of the Conference shall be 
an employee of the Association and independent of any of 
the members of the Association. The appointment or dis¬ 
missal of the Executive Secretary shall be by the President 
of the Association, with the advice and approval of the 
Executive Committee. 
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(e) The Executive Secretary shall serve as Secretary of 
the Conference and the Executive Committee. The Execu¬ 
tive Secretary shall also be responsible for the custody of 
all Conference records. 


VI 

Executive Committee 

(a) There shall he an Executive Committee, consisting 
of the President and the two Vice Presidents. The Presi¬ 
dent of the Conference shall be chairman of the Executive 
Co mmi ttee. 

(b) The general business of the Conference shall be con¬ 
ducted by the Association under the supervision of the 
Executive Committee, with the aid of such full-time em¬ 
ployees as the Executive Committee may consider neces¬ 
sary, and for which budget appropriations have been pro¬ 
vided. The Executive Secretary, under the supervision of 
the President of the Association, shall have immediate 
charge of the conduct of the business of the Conference. 

vn 

Working Committees 

(a) The Conference shall be empowered to create from 
time to time such standing or temporary working commit¬ 
tees as may be deemed necessary for the proper considera¬ 
tion of matters coming before the Conference. The duties 
of such committees shall be prescribed at the time of the 
creation thereof. 

(e) The Executive Secretary, or an assistant designated 
by him , shall serve as secretary of all such committees. 

Yin 

Meetings 

(a) Begular meetings of the Conference shall be held at 
least once each year, at such times and at such intervals as 
may be determined by the Executive Committee. Special 
meetings of the Conference may be called at the direction 
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of the Executive Committee, or at the request of a majority 
of the regular members of the Conference. 

(c) At any meeting of the Conference, a quorum shall 
consist of a majority of the representatives (or their alter¬ 
nates) duly appointed by the regular members of the Con¬ 
ference, and, in addition, shall require the attendance of 
either the President, the First Vice President, or the Second 
Vice President. 

58 IX 

Conference Procedure 

(a) All reports of working committees recommending 
action by the Conference shall be submitted in writing to 
the Executive Secretary, who shall cause them to be placed 
on the “action’’ agenda of matters to be brought before the 
next meeting of the Conference: Provided, That if, in his 
judgment, any such recommendation requires action by the 
Conference prior to its next meeting, he shall submit such 
recommendation to the Conference for mail vote. Any 
other matter to be brought before the Conference shall be 
submitted in writing to the Executive Secretary who shall 
cause it to be placed either on the “discussion” agenda or 
the “action” agenda of matters to be brought before the 
next meeting of the Conference: Provided, That if, in his 
judgment, any such matter requires action by the Confer¬ 
ence prior to its next meeting, he shall submit such matter 
to the Conference for mail vote. 

(b) Any matter on the “action” agenda of matters to 
come before a regular or special meeting of the Conference 
may be acted upon only by unanimous vote of the repre¬ 
sentatives (or their alternates) duly appointed by the regu¬ 
lar members of the Conference present at such meeting. 
Failure of any representative (or his alternate), who is 
present at the meeting to vote shall be deemed to be an 
affirmative vote. 

(c) Any matter submitted to the Conference for a mail 
vote shall be mailed, by registered mail, to the representa- 
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tives duly appointed by the regular members of the Con¬ 
ference. Action upon any matter submitted for a mail vote 
shall require the unanimous vote of all such representatives 
(or their alternates). Failure of any representative (or his 
alternate) to return his ballot so that it is received by the 
Executive Secretary within 15 days after the date of mailing 
such matter shall be deemed to be an affirmative vote. 

X 

Effect of Conference Action 

(a) Any action taken by the Conference in accordance 
with these By-Laws shall constitute action of the Conference 
and shall be binding upon each regular member of the Con¬ 
ference to the same extent as though expressly agreed to by 
each such member. 

(b) Any Associate member of the Conference may elect 
to be bound by any action of the Conference, by filing with 
the Executive Secretary written notice to that effect. Upon 
the filing of such notice of election, such associate member 
shall be bound by such action to the same extent as a regular 
member of the Conference. 


XIV 

Amendment 

These By-Laws may be amended from time to time by 
unanimous vote of the representatives (or their alternates) 
duly appointed by all of the regular members of the Con¬ 
ference, with the concurrence of the Board of Directors of 
the Association. 


XV 

Termination 

These By-Laws may, at any time, be repealed and the 
Conference dissolved by the Board of Directors of the 
Association. 



57a 


59 Filed Aug. 1,1949. Harry M. Hull, Clerk 

Certificate of Service 

I certify that on this first day of August, 1949 I served 
copies of the foregoing motion, affidavit, and exhibits upon 
the attorneys for the plaintiff by mailing the same to War¬ 
ren E. Miller, 910 Seventeenth Street, N. W., Washington, 
D. C.; John F. Clagett, 1424 “K” Street, N. W., Washing¬ 
ton, D. C.; and Harold L. Schilz, 1424 “K” Street, N. W., 
Washington, D. C., postage prepaid, and upon attorneys for 
the other defendants by mailing the same, postage prepaid, 
to them at their designated addresses. 

(S.) S. G. Tipton, 

Attorney for defendants Air Trans - 
port Association of America and 
Air Traffic Conference of America. 

60 Filed Aug. 1,1949. Harry M. Hull, Clerk 

Motion of Defendant Braniff Airways, Inc., to Dismiss 
the Complaint Pursuant to Federal Rule Civil Pro¬ 
cedure 12(b) or in Lieu Thereof to Quash Service of 
Summons 

Comes now the defendant Braniff Airways, Inc., by its 
undersigned attorneys, and moves this Honorable Court 
that it dismiss the complaint as to this defendant pursuant 
to Federal Rule Civil Procedure 12(b)(2), (3) and (5), or 
in lieu thereof to quash service of summons upon this 
defendant. 

And for cause of these grounds of this motion, this de¬ 
fendant says that this Honorable Court lacks jurisdiction 
over the person of this defendant, the venue is improper as 
to this defendant, and the service of process as to this de¬ 
fendant is insufficient, because this defendant is a corpora¬ 
tion which is not doing business within, nor found in, this 
District. 

And in support, hereof, this defendant incorporates in 
this motion by reference the attached affidavit of Jess 
Bennett. 

And comes also this defendant, by its undersigned attor¬ 
neys, and moves this Honorable Court that it dismiss the 
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complaint as to this defendant pursuant to Federal Rule 
Civil Procedure 12 (b) (1) and (6). 

And for cause of these grounds of this motion this de¬ 
fendant says that this Honorable Court lacks jurisdiction 
over the subject matter and that the complaint fails to state 
a claim upon which relief can be granted because 

61 primary jurisdiction of this controversy lies with the 
Civil Aeronautics Board, the complaint does not 

allege that the Civil Aeronautics Board has acted in the 
matter and, therefore, does not allege an unreasonable re¬ 
straint, and because the damages alleged are purely specu¬ 
lative. 

Whitefobd, Hart, Carmody & Wilson, 

By Hubert Schneider, 

815 15th Street, N. W., Washington 5, D. C., 
Attorneys for defendant Braniff Airways, Inc. 

62 Filed Aug. 1, 1949. Harry M. Hull, Clerk. 

Affidavit of Jess Bennett 
District of Columbia, ss.: 

Jess Bennett, first being duly sworn, deposes and says: 

(1) lam employed by Braniff Airways, Inc., holding the 
position of Assistant to the President. My principal duties 
are to serve as the Washington representative of Braniff 
Airways, Inc. In carrying out these duties, I maintain an 
office at 815 Fifteenth Street, Northwest, Washington, D. C., 
with the assistance of one secretary. 

(2) Braniff Airways, Inc. is a corporation formed and 
existing under the laws of the State of Oklahoma, having its 
principal place of business at Love Field, Dallas, Texas, 
and is engaged in the business of air transportation of 
passengers, property and mail pursuant to Certificates of 
Public Convenience and Necessity issued to it by the Civil 
Aeronautics Board. These Certificates of Public Con¬ 
venience and Necessity specify the routes over which 
Braniff Airways, Inc. is authorized to engage in air trans¬ 
portation. Said routes have their northern terminal in 
Chicago, Illinois and extend via various intermediate points 
through the States of Illinois, Iowa, Missouri, Kansas, 
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Oklahoma, Colorado, Texas and Tennessee, and beyond 
Texas to points in Central and South America. Braniff 
Airways, Inc. is not authorized to engage in air transporta¬ 
tion to and from the District of Columbia, nor does it do so. 

(3) As an air transportation company, Braniff Airways, 
Inc. is subject to complete regulation by the Civil Aero¬ 
nautics Board pursuant to the Civil Aeronautics Act of 
1938. In addition, its operating procedures are subject 
to regulation by the Civil Aeronautics Administration pur¬ 
suant to the same Act. By reason of the interna- 

63 tional routes operated by Braniff Airways, Inc., it 
must consult with the United States Department of 
State at frequent intervals, particularly the Aviation Divi¬ 
sion thereof. By reason of the fact that Braniff Airways, 
Inc. carries United States air mail, it is subject to the regu¬ 
lations of the Postmaster General 

(4) By reason of its regulation by the Civil Aeronautics 
Board, the Civil Aeronautics Administration, the State De¬ 
partment, the Postmaster General and other Federal de¬ 
partments and agencies, it is essential that Braniff Airways, 
Inc. maintain in Washington a representative to maintain 
contact with these agencies and with similar public and 
quasi-public agencies, and to coordinate the various mat¬ 
ters falling within the realm of Federal regulation. My 
sole duties as Washington Representative of Braniff Air¬ 
ways, Inc. fall within this field. I am in almost daily com¬ 
munication with some agency of the Government having 
control over or an interest in air transportation. I do not 
solicit any business for Braniff Airways, Inc. in the Dis¬ 
trict of Columbia, nor do I sell or offer for sale any trans¬ 
portation or tickets covering air transportation on Braniff 
Airways, Inc. or any other air carrier. 

(5) Braniff Airways, Inc. does not maintain any ticket 
office or sales organization in the District of Columbia. 
It does not solicit any business in the District of Columbia, 
nor does it sell or offer for sale in the District of Columbia 
any transportation or tickets covering air transportation 
over its routes. The only office maintained by Braniff Air¬ 
ways, Inc. in the District of Columbia is at 815 Fifteenth 
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Street, Northwest, where I and one secretary are located 
for the purpose of maintaining contacts with Federal 
agencies. 

(6) Braniff Airways, Inc. has never made application 
for or received any license to do business in the District 
of Columbia and has never transacted any phase of its 
business of air transportation within the District of Co¬ 
lumbia. 

Jess Bennett. 

Subscribed and sworn to before me this 29 day of July, 
1949. 

Margaret H. Raedy, 
Notary Public, D. C. 

64 Filed Sep. 16, 1949. Harry M. Hull, Clerk. 

Motion for Leave to Intervene 

Comes now the Golden North Airways, Inc., Boeing Field, 
Seattle, Washington, by its undersigned attorneys, Warren 
E. Miller, Esq., and Harold L. Schilz, Esq., and moves the 
Court for leave to intervene in this action and to file the 
annexed petition, on the grounds more particularly shown 
in the petition hereto annexed. 

Wm. B. Frazier, 

Vice President, 
Golden North Airuxiys, Inc. 

Warren E. Miller, Esq., 

Barr Building, 
Washington, D. C. 

Harold L. Schilz, Esq., 

Clagett and Schilz, 

1424 K Street, N. W., 
Washington, D. C., 
Attorneys for Movant. 

John J. Klak, Esq., 

805 G Street, N. W., 

Washington, D. C. 

Thomas J. Kehob, Esq., 

Washington, D. C., 

Of Counsel. 
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Statement op Points and Authorities in Support of Mo¬ 
tion for Leave to Intervene 

Federal Rules of Civil Procedure, Rules 24, a, b; 19, 20, 
22 (as amended March 19, 1948). 

65 Filed Sep. 16, 1949. Harry M. Hull, Clerk. 

Motion for Leave to Intervene 

Comes now the Air Transport Associates, Inc., Boeing 
Field, Seattle, Washington, by its undersigned attorneys, 
Warren E. Miller, Esq., and Harold L. Schilz, Esq., and 
moves the Court for leave to intervene in this action and 
to file the annexed petition, on the grounds more particu¬ 
larly shown in the petition hereto annexed. 

Amos E. Heacock, 

President, 

Air Transport Associates, Inc., 
Warren E. Miller, Esq., 

Barr Building, 
Washington, D. C. 
Harold L. Schilz, Esq., 

Clagett amd Schilz, 

1424 K Street, N. W., 

Washington, D. C., 
Attorneys for Movant. 

John J. Klak, Esq., 

805 G Street, N. W., 

Washington, D. C. 

Thomas J. Kehoe, Esq., 

Washington, D. C., 

Of C owns el. 

Statement of Points and Authorities in Support of Mo¬ 
tion for Leave to Intervene 

Federal Rules of Civil Procedure, Rules 24, a, b; 19, 20, 
22 (as amended March 19, 1948). 

66 Intervention Petition 

1. The petitioner, Air Transport Associates, Inc., is a 
corporation organized and existing under and by virtue of 
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the laws of the State of Washington and has its principal 
office at Boeing Field, Seattle, Washington. Its president 
is Amos E. Heacock who has his business address at Boeing 
Field, Seattle, Washington. 

2. The petitioner, Golden North Airways, Inc., is a cor¬ 
poration organized and existing under and by virtue of 
the laws of the Territory of Alaska, and has its principal 
office at Fairbanks, Alaska. It also has a branch office at 
Boeing Field, Seattle, Washington. 

3. The aforesaid petitioners are air carriers engaged in 
irregular air transportation, pursuant to exemption under 
Section 292.1 of the Economic Regulations of the Civil 
Aeronautics Board. 

4. The amount in controversy exceeds the sum of Three 
Thousand Dollars ($3,000). 

5. On or about April 3rd, 1949, S. S. W., Inc., a corpora¬ 
tion of the State of California, instituted in an action in 
this Court praying for injunction and damages under the 
Federal Antitrust Laws, commonly referred to as the Sher¬ 
man and Clayton Acts (15 USCA 1, et seq.). Said Bill of 
Complaint alleges that the complainant therein, together 
with many other nonscheduled air carriers, sometimes 
known as “nonskeds” and also sometimes referred to as 
“irregular air carrier $’’ has been damaged by monopolistic 
and discriminatory practices of the defendants engaged in 
by them to the detriment of nonscheduled air carriers, in¬ 
cluding plaintiff therein. Means and Methods charged in 

the Bill of Complaint alleged to have damaged the 
67 complainant and many other nonscheduled air car¬ 
riers and which were alleged to be continuing to the 
irreparable injury and damage of such nonscheduled air 
carriers, include the following: 

(a) Circulation and publication of false and misleading 
statements and advertisements, and news releases, and 
stories discrediting and disparaging the irregular or non¬ 
scheduled air carriers for the purpose of destroying public 
confidence in same and diminishing the demand of the public 
for transportation by nonscheduled air carriers. 
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(b) Obtaining preferential discounts and treatment from 
gasoline and oil companies not accorded to nonscheduled 
airlines. 

(c) Coercing and discouraging ticket agencies into re¬ 
fusing to act for nonscheduled air carriers, in the matter 
of making sales and distribution of tickets, charters and 
contracts on their behalf. 

(d) Engaging in cut-price competition or similar form of 
competition carried on at an operating loss to one or more 
of the defendants, until one or more of the nonscheduled 
air carriers has been eliminated from competition in a 
certain area or areas, and then reimbursing or compensat¬ 
ing themselves from other operations conducted by such 
defendant scheduled air carriers. 

(e) Causing refusal and delay of vital maintenance and 
other service to nonscheduled air carriers at various air¬ 
ports. 

6. Your petitioners have been engaged in the transporta¬ 
tion of passenger and freight cargoes particularly between 
the states on the two coasts of the United States, and be¬ 
tween the states of the United States and the Territory of 
Alaska. They have been and are continuing to be vitally 
and harmfully affected by the discriminatory and unlawful 
practices of the defendants set forth in the Bill of Com¬ 
plaint in this case and particularly the means and methods 
alleged in preceeding paragraph 5 above. 

7. A large and substantial portion of the trade and 
commerce of the Territory of Alaska as well as of many 
states of the United States had been and is continuing to 
be adversely affected by the boycotting and discriminatory 
practices of the defendants. Alaska does not possess the 
fine motor vehicle highway systems or railroad transporta¬ 
tion systems that are prevalent in the United States 

68 and activities restrictive of air transport carriers 
to and from Alaska are therefore particularly detri¬ 
mental to and enhance the costs of the carriage of the mails, 
goods, wares and merchandise to and from Alaska. Such 
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restrictive practices are further detrimental to the develop¬ 
ment of a strong, modern air carrier system, capable of 
immediate military mobilization in time of emergency. In¬ 
asmuch as the Territory of Alaska is probably one of the 
key strong-points from the standpoint of military defense 
of the United States in the future, activities harmful to 
the well-rounded development of its air transportation 
system, including nonscheduled airlines, are harmful to 
the public interest of the United States. 

8. Your petitioners say that they do not believe that their 
interests as nonscheduled air carriers can be adequately 
represented before this Court by the original complainant 
herein alone but on the other hand decision of this Court 
on many of the matters and things involved in said suit will 
be of such importance as to in effect constitute a judgment 
in favor of or against said petitioners. Your petitioners 
further state that there are questions of law and fact 
involved in the original suit herein in which they have a 
like, common and general interest with the original com¬ 
plainant herein. No one could possibly be more interested 
or materially affected by a disposition of the injunctive 
request of the Bill of Complaint in the above case than the 
petitioners herein. The full and complete protection of 
the interests of the public would seem to require the appear¬ 
ance of the said petitioners in the original proceeding. 

9. This Petition is timely. None of the defendants has 
answered in the original cause of action, there being before 
this Court only Motions to Dismiss, to Strike, to Make More 
Certain and Definite, etc. and the Complainant by Stipula¬ 
tion and Order of this Court having until October 3rd, 1949, 
to respond to same. 

Wherefore, your petitioners, Air Transport Associates, 
Inc. and Golden North Airways, Inc., respectfully move 
and pray that they be granted leave to intervene in the 
above styled proceedings for the purpose of obtaining the 
injunctive relief requested in such proceedings pur- 
69 suant to and in accordance with rule 24, (a) and 
(b) of the Federal Buies of Civil Procedure and 
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for such other and further relief as may be appropriate 
in the premises. 

Respectfully, 

Am Transport Associates, Inc., 

Golden North Airways, Inc., 

By Attorneys: 

Warren E. Miller, Esq., 

Barr Building, 
Washington, D. C. 
Harold L. Schilz, Esq., 

Clagett and Schilz, 

1424 K Street, N. W., 

Washington 5, D. C., 
Attorneys for Petitioners. 

John J. Klak, Esq., 

805 G Street, N. W., 

Washington, D. C. 

Thomas J. Kehoe, Esq., 

Washington, D. C., 

Of Counsel. 

Certification of Service 

The undersigned hereby certifies that a copy of the fore¬ 
going Intervention Petition and attached Motions for Leave 
to Intervene were mailed, postage paid, to the following 
counsel for the respective defendants in the above-entitled 
action: September 16th, 1949: 

S. G. Tipton, 1107 16th Street, N. W., Washington, D. C., 
Attorney for Air Transport Association of America and 
Air Traffic Conference of America. 

C. Edward Leasure, 1518 K Street, N. W., Washington, 
D. C., Attorney for Continental Air Lines, Inc., and North¬ 
west Airlines, Inc. 

Howard C. Westwood, Covington, Burling, Rublee, 
0 ’Brian & Shorb, 701 Union Trust Building, Washington 5, 
D. C., and Ernest W. Jennes, 701 Union Trust Building, 
Washington 5, D. C., Attorney for American Airlines, 
Inc. 
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70 J. V. Morgan, Jr., Whiteford, Hart, Carmody & 
Wilson, 815 15th Street, N. W., Washington, D. C., 

Attorney for Braniff Airways, Inc. 

Robert B. Hankins, Stockton, Ulmer & Murchison, 1016 
Ring Building, Washington, D. C., Attorney for Capital 
Airlines, Inc. 

James M. Landis, Landis, Gewirtz & Maclay, 1757 K 
Street, N. W., Washington, D. C., Attorney for Colonial 
Airlines, Inc. 

Llewellyn C. Thomas, 901 Hibbs Building, Washington, 
D. C., Attorney for Eastern Air Lines, Inc. 

Henry J. Friendly, Cleary, Gottlieb, Friendly & Cox, 224 
Southern Building, Washington, D. C., Attorney for Pan 
American Airways, Inc. 

William Caverly, Tower Building, Washington, D. C., At¬ 
torney for Transcontinental & Western Air, Inc. 

James Francis Reilly, 1625 K Street, N. W., Washington, 
D. C., Attorney for United Air Lines, Inc. 

71 Filed May 31,1950. Harry M. Hull, Clerk 

Memorandum Opinion 

This is an action instituted by plaintiff, a Delaware cor¬ 
poration, having its principal place of business in Concord, 
Contra Costa County, California, alleging violations of the 
Sherman 1 and Clayton 2 Acts, in which it seeks to recover 
from the defendants damages allegedly suffered by plain¬ 
tiff, and the issuance of an injunction restraining defendants 
from further violations of the said Acts. 

Plaintiff alleges that since August 6,1946 it has engaged 
in a number of different forms of air-borne trade and com¬ 
merce, conducting its business under a nonscheduled air 
carrier operating certificate issued by the Civil Aeronautics 
Authority, 3 which has classified the plaintiff as a common 
carrier of freight and passengers. 


1 26 Stat. 209 as amended 15 U. S. C. A. 1-7. 

2 38 Stat. 730 as amended 15 U. S. C. A. 12-27. 

3 The functions of the Authority were transferred to the 
Board by Reorganization Plan No. IV, effective June 30, 
1940, 54 Stat. 1235. 
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Plaintiff charges, with more or less particularity, that the 
defendants, co-conspirators, and others have 

“. . . knowingly and wrongfully made and entered 
into contracts, understandings and agreements and 
have engaged, knowingly and continuously, in a wrong¬ 
ful and unlawful combination and conspiracy to 
72 directly and unreasonably restrain, and combina¬ 
tion and conspiracy to monopolize, the air-borne 
transportation, trade and commerce of the United 
States, and have knowingly and wrongfully attempted 
to monopolize the said trade and commerce, including 
trade and commerce therein of and within the District 
of Columbia, by injuring, suppressing, and restricting 
competition therein and by controlling and fixing the 
channels and methods through which the prices, terms 
and conditions of air-borne travel and trade and com¬ 
merce is carried on in interstate and foreign commerce 
and as to the trade and commerce therein of and within 
the District of Columbia; and in accordance with the 
terms of said combinations and conspiracies, and pur¬ 
suant to the means and methods (thereinafter set forth) 
used to effectuate said combinations and conspiracies.’’ 

The defendants have moved to dismiss principally on the 
ground that the complaint raises administrative problems 
and, hence, is subject to the primary jurisdiction of the 
Civil Aeronautics Board. Plaintiff contends that this is not 
a case for the invocation of the primary jurisdiction doctrine 
since the Board has no authority to enjoin the alleged illegal 
practices charged and no authority to award damages or 
reparations. 

While some cases require prior administrative adjudica¬ 
tion, others permit original resort to the courts. It is said 
the answer depends upon “the character of the controverted 
question and the nature of the enquiry necessary for its 
solution.” Great Northern Ry. Co. v. Merchants Elevator 
Uo., 259 U. S. 285, 291. The Supreme Court has pointed out 
the line of demarcation many times. The line lies between 
controversies which involve issues of law and those which 
involve issues essentially of fact or call for the exercise of 
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administrative discretion. See Great Northern Ry. case, 
supra, at page 295. 

Examining the complaint in this case we find the plaintiff 
alleges that the defendants, the co-conspirators and others 
have unlawfully combined and conspired, inter alia, to 
hinder and prevent it from obtaining the services of 
73 numerous ticket agencies or travel bureaus through¬ 
out the nation; to discredit and disparage it in the 
eyes of the public by the use of false and misleading state¬ 
ments ; to eliminate and prevent competition for air carrier 
passenger and freight transportation; to offer transporta¬ 
tion at cut prices until competition was eliminated; to obtain 
from gasoline and oil suppliers large quantity discounts 
which were not available to plaintiff; and, to cause refusal 
and delay to it of vital maintenance and other services at 
airports. 

In the light of the foregoing, the “character of the con¬ 
troverted question” is not difficult of determination. It was 
these very evils, among others, that the Civil Aeronautics 
Act was passed to correct, 4 and in doing so the Congress 
gave to the Board very broad powers over the industry.® 


4 “The consequences of the existing lack of economic con¬ 
trols over the industry are serious in that America's air 
transport industry faces a financial crisis. The airlines are 
desperately in need of sound financing on a business basis 
and they desperately need a rational means for eliminating 
waste and fostering economies under sound governmental 
supervision. • • • The industry has reached the point 
where unbridled and unregulated competition is a public 
menace. • • • Permanent long-term legislation covering 
the economic phases of the industry is required to make 
possible the carrying out of a healthy long-range planning 
on the part of both management and of government, and to 
avoid rate war cut-throat devices, and destructive and 
wasteful practices of which there have been disturbing 
signs." Congressman Randolph, 83 Cong. Rec. 6507, May 9, 
1938. 

®“(a) The encouragement and development of an air- 
transportation system properly adapted to the present and 
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74 It would appear, therefore, that United States 
Navigation Co., Inc. v. Cwnard Steamship Co., 284 
U. S. 474, is completely dispositive of the case here. There 
the court unanimously held that a private suit to enjoin an 
alleged combination in restraint of trade could not be main¬ 
tained since the combination alleged was an agreement 
subject to the primary jurisdiction of the Shipping Board 
under Sec. 15 of the Shipping Act.® Furthermore, the Civil 
Aeronautics Act gives to the Civil Aeronautics Board far 
broader powers than the Congress saw fit to vest in the 
Shipping Board. 

The allegations of the present complaint, considering 
them to be true for the purpose of the Motions to Dismiss, 
clearly present problems which involve expert knowledge 
of multitudinous detail of an intricate nature in a technical 
field. The Civil Aeronautics Board (and its predecessor the 
Civil Aeronautics Authority) has been in existence nearly 
twelve years and is peculiarly adapted, by reason of its 
experience and expert personnel, to deal with the matters 
herein complained of. The plaintiff complains, however, 

future needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; (b) The regulation of air transportation in such 
manner as to recognize and preserve the inherent advan¬ 
tages of, assure the highest degree of safety in, and foster 
sound economic conditions in, such transportation, and to 
improve the relations between, and coordinate transporta¬ 
tion by, air carriers; (c) The promotion of adequate, eco¬ 
nomical, and efficient service by air carriers at reasonable 
charges, without unjust discriminations, undue preferences 
or advantages, or unfair or destructive competitive prac¬ 
tices; (d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop¬ 
erly adapted to the needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, and of 
the national defense; (e) The regulation of air commerce in 
such manner as to best promote its development and safety; 
and (f) The encouragement and development of civil aero¬ 
nautics/ J 49 U. S. C. A. 402. 

® 46 U. S. C, A, 814. 
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i that the Board is dominated by the defendants and their 
1 alleged co-conspirators. The answer to that is that the Act 
gives ample opportunity for judicial review of the actions 
of the Board, if it proceeds arbitrarily or capriciously. 7 8 

The Court has carefully considered whether this case 
should be held in abeyance until the Board has made its 
determination, in accordance with the holding of the Su¬ 
preme Court in the case of General American Tank Corp. 
v. El Dorado Terminal Co., 308 U. S. 422,® or the Motions 
to Dismiss granted at this time, The Court has con- 

75 eluded that the stay rule enunciated therein is in¬ 
applicable here, for the reason that in the El Dorado 

case the primary jurisdiction point was not advanced until 
after a trial on the merits, while it has been raised and 
' vigorously urged in limini in the case at bar. (S zq Armour 
v. Alton R. Co., Ill Fed. 2d 913, affirmed 312 TJ. S. 195). 
The Motions to Dismiss are, therefore, hereby granted 
1 and counsel will present an appropriate Order. 

In view of this holding, rulings on the other motions are 
unnecessary. 

Burnita Shelton Matthews, 

Judge. 

Dated: May 31,1950. 

76 Filed June 6,1950. Harry M. Hull, Clerk. 

Order 

This matter having come before this Court for decision 
upon the defenses of lack of jurisdiction over the subject 


7 49 U. S. C. A. 646. 

8 There the Court said: “When it appeared in the course 

of the litigation that an administrative problem • • • 

was involved, the Court should have stayed its hand. • • • 
There should not be a dismissal, but • • • the cause 
should be held pending the conclusion of an appropriate 
administrative proceeding. ’ 1 
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matter because primary jurisdiction is in the Civil Aero¬ 
nautics Board and failure to state a claim upon which re¬ 
lief can be granted and to allege facts showing actual in¬ 
jury and measurable damages because the complaint fails 
to allege that the Civil Aeronautics Board has made a pri¬ 
mary determination of these matters, which defenses were 
raised in the defendants’ motions to dismiss the complaint 
herein; memoranda in support of and in opposition to de¬ 
fendants’ motions to dismiss having been filed and oral 
argument having been held; various memoranda in sup¬ 
port of and in opposition to said motions to dismiss having 
been filed thereafter; and a Memorandum Opinion, dated 
May 31,1950, having been filed herein; 

Upon consideration of the foregoing, it is hereby ordered 
that the complaint herein be dismissed. 

Bubnita Shelton Matthews, 

Judge . 

Dated June 6, 1950. 

No objection as to form. 

Wabben E. Melleb, 
Attorney for Plaintiff. 

77 Filed Jul. 5, 1950. Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 3rd day of July 1950, that 
plaintiffs, Golden North Airways, Inc., a corporation, and 
Air Transport Associates, Inc., a corporation, hereby ap¬ 
peal to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 6th day of June, 1950 in favor of defendants, Air 
Transport Association of America, Air Traffic Conference 
of America, American Air Lines, Inc., Braniff Airways, Inc., 
Capital Airlines, Inc., Colonial Airlines, Inc., Continental 
Airlines, Inc., Eastern Airlines, Inc., Northwest Airlines, 
Inc., Pan American Airways, Inc., Transcontinental and 
Western Air, Inc., United Air Lines, Inc., against said plain- 
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tiffs, Golden North Airways, Inc., a corporation, and Air 
Transport Associates, Inc., a corporation. 

Warren E. Miller, 

910 17th Street, N. W., 

John R. Claggett, 

1424 K Street, N. W., 
Harold L. Schilz, 

1424 K Street, N. W., 

John J. Klak, 

78 Clerk: 1028 Connecticut Ave., N. W., 

Attorneys for Plaintiffs. 

Please send copies to: 

S. G. Tipton, Attorney for defendants Air Transport 
Association and Traffic Conference of America, 1107 16th 
Street, N. W., Washington, D. C. 

Jo V. Morgan, Jr., Attorney for defendant Braniff Air¬ 
ways, Inc., 815 15th Street, N. W., Washington 5, D. C. 

James Francis Reilly, Attorney for defendant United Air 
Lines, Inc., 1625 K Street, N. W., Washington, D. C. 

C. Edward Leasnre, Attorney for defendants Continental 
Air Lines, Inc. & Northwest Airlines, Inc., 1518 K Street, 
N.. W., Washington, D. C. 

Llewellyn C. Thomas, Attorney for defendant Eastern 
Air Lines, Inc., 901 Hibbs Bnilding, Washington, D. C. 

William Caverly, Attorney for defendant Transconti¬ 
nental & Western Air Inc., Tower Bldg., 1401 K Street, 
N. W., Washington, D. C. 

James M. Landis, Attorney for defendant Colonial Air¬ 
lines, Inc., 917 15th Street, N. W., Washington, D. C. 

Ernest W. Jennes, Attorney for defendant American Air¬ 
lines, Inc., 701 Union Trust Bldg., Washington, D. C. 

Robert B. Hankins, Attorney for defendant Capital Air¬ 
lines, Inc., 1016 Ring Bldg., Washington 6, D. C. 

James G. Johnson, Jr. & Henry J. Friendly, Attorney for 
defendant Pan American Airways, Inc., 224 Southern Bldg., 
Washington, D. C. 

Warren E. Miller, 

1012 Barr Bldg., 

910—17th St., N. W., 

! Washington, D. C., 

; . Attorney for Plaintiffs. 
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Notice of Appeal. 


Notice is hereby given this 3rd day of July 1950, that 
plaintiff, S. S. W., Incorporated, a corporation, hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 6th day of June, 1950 in favor of defendants, Air 
Transport Association of America, Air Traffic Conference 
of America, American Airlines, Inc., Braniff Airways, Inc., 
Capital Airlines, Inc., Colonial Airlines, Inc., Continental 
Airlines, Inc., Eastern Airlines, Inc., Northwest Airlines, 
Inc., Pan American Airways, Inc., Transcontinental and 
Western Air, Inc., United Air Lines, Inc., against said 
plaintiff, S. S. W., Incorporated, a corporation. 


80 Clerk: 


Warren E. Mtt.t.kr,, 

910 — 17th Street, N. W., 
John R. Claggett, 

1424 K Street, N . W 
Harold L. Schilz, 

1424 K Street, N. W., 
John J. Klak, 

1028 Connecticut Ave., N. W., 

Attorneys for Plaintiff. 


Please send copies to: 

S. G. Tipton, Attorney for defendants Air Transport 
Association and Traffic Conference of America, 1107 16th 
Street, N. W., Washington, D. C. 

Jo V. Morgan, Jr., Attorney for defendant Braniff Air¬ 
ways, Inc., 815 15th Street, N. W., Washington 5, D. C. 

James Francis Reilly, Attorney for defendant United Air 
Lines, Inc., 1625 K Street, N. W., Washington, D. C. 

C. Edward Leasure, Attorney for defendants Continental 
Air Lines, Inc. & Northwest Airlines, Inc., 1518 K Street, 
N. W., Washington, D. C. 

Llewellyn C. Thomas, Attorney for defendant Eastern 
Air Lin es, Inc., 901 Hibbs Building, Washington, D. C. 
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William Caverly, Attorney for defendant Transconti¬ 
nental & Western Air, Inc., Tower Bldg., 1401 K. Street, 
N. W., Washington, D. C. 

James M. Landis, Attorney for defendant Colonial Air¬ 
lines, Inc., 917 15th Street, N. W., Washington, D. C. 

Ernest W. Jennes, Attorney for defendant American Air¬ 
lines, Inc., 701 Union Trust Bldg., Washington, D. C. 

Robert B. Hankins, Attorney for defendant Capital Air¬ 
lines, Inc., 1016 Ring Bldg., Washington 6, D. C. 

James G. Johnson, Jr. & Henry J. Friendly, Attorney for 
defendant Pan American Airways, Inc., 224 Southern Bldg., 
Washington, D. C. 

Warren E. Mtt.j-.kr, 

1012 Barr Bldg., 

910—17th St., N. W., 

Washington, D. C., 
Attorney for Plaintiffs. 

81 Filed JuL 17, 1950. Harry M. Hull, Clerk 

Appellants’ Designation of Record on Appeal 

Appellants designate the following portions of the record 
to be contained in the record on appeal in the above-entitled 
action: 

1. Complaint. 

2. Motion to dismiss, filed by defendant Transconti¬ 
nental and Western Air, Inc. 

3. Motion to dismiss, filed by defendant Colonial Air¬ 
lines, Inc. 

4. Motion to dismiss, filed by defendant American 
Airlines, Inc. 

5. Motion to dismiss, filed by defendant Eastern Air 
Lines, Inc. 

6. Motion to dismiss, filed by defendant Northwest 
Airlines, Inc. 

7. Motion to dismiss, filed by defendant Pan Ameri¬ 
can Airways, Inc. 

8. Motion to dismiss, filed by defendant United Air 
Lines, Inc. 

9. Motion to dismiss, filed by defendant Continental 
Air Lines, Inc. 
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10. Motion to dismiss, filed by defendant Capital Air¬ 
lines, Inc. 

11. Motion to dismiss, filed by defendants Air Trans¬ 
port Association of America and Air Traffic Confer¬ 
ence. 

12. Motion to dismiss, filed by defendant Branrff Air¬ 
ways, Inc. 

13. Motion of Golden North Airways, Inc. to inter¬ 
vene. 

14. Motion of Air Transport Associates, Inc. to 
intervene. 

15. Intervention petition of Golden North Airways, 
Inc., and Air Transport Associates, Inc. 

82 16. Memorandum opinion, filed May 31, 1950. 

17. Order, dismissing Compaint, filed 6/6/50. 

18. Notices of. Appeal filed by Golden North Air¬ 
ways, Inc. and Air Transport Associates, Inc. on July 
5,1950. 

19. Notice of Appeal filed by S. S. W., Inc. on July 
5, 1950 together with 

20. This designation. 

Warren E. Mitjjkr, 

910 Seventeenth Street, N. W., 

' Washington, D. C.; 

Harold L. Schulz, 

1424 K Street, N. W., 

Washington, D. C .; 

John B. Claggett, 

1424 K Street, N. W., 
Washington, D. C.; 

John J. Klak, 

1028 Connecticut Avenue, N. W., 

Washington, D. C., 

Attorneys for S. S. W., Inc., and 

Golden North Airways, Inc., and 
Air Transport Associates, Inc., 

Appellants. 

Certificate of Service 

The undersigned hereby certifies that a copy of the fore¬ 
going “ Appellants’ Designation of Becord on Appeal” was 
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mailed, postage prepaid, to the following counsel for the 
defendants, this 15th day of July, 1950. 

S. G. Tipton, Attorney for defendants Air Transport As¬ 
sociation and Air Traffic Conference of Am erica, 1107 16th 
Street, N. W., Washington, D. C. 

Jo V. Morgan, Jr., Attorney for defendant Braniff Air¬ 
ways, Inc., 81515th St., N. W., Washington 5, D. C. 

C. Edward Leasure, Attorney for defendants Continental 
Air Lines, Inc. and Northwest Airlines, Inc., 1518 K Street, 
N. W., Washington, D. C. 

William Caverly, Attorney for defendant Transconti¬ 
nental and Western Air, Inc., Tower Bldg., 1401 K Street, 
N. W., Washington, D. C. 

James M. Landis, Attorney for defendant Colonial Air¬ 
lines, Inc., 917 15th St., N. W., Washington, D. C. 

83 Ernest W. Jennes, Attorney for defendant Ameri¬ 
can Airlines, Inc., 701 Union Trust Bldg., Wash¬ 
ington, D. C. 

Robert B. Hankins, Attorney for defendant Capital Air¬ 
lines, Inc., 1016 Ring Bldg., Washington 6, D. C. 

James G. Johnson, Jr. and Henry J. Friendly, Attorneys 
for defendant Pan American Airways, Inc., 224 Southern 
Bldg., Washington, D. C. 

James Francis Reilly, Attorney for defendant United Air 
Lines, Inc., 1625 K Street, N. W., Washington, D. C. 

Llewellyn C. Thomas, Attorney for defendant Eastern 
Air Lines, Inc., 901 Hibbs Bldg., Washington, D. C. 

Warren E. Miller, 
Attorney for Appellants . 

84 United States District Court eor the District op 

Columbia 

United States of America, 

District of Columbia, ss: 

I, Harry M. Hull, Clerk of the United States District 
Court for the District of Columbia, do hereby certify the 
foregoing pages numbered 1 to 83, inclusive, to be a true 
and correct transcript of the record according to the desig- 
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nation filed by counsel in the case of S. S. W. Incorporated, 
Plaintiff, vs. Air Transport Association of America, et aL, 
Defendants, Civil Action No. 1332-49, as the same remains 
upon file and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of August, 1950. 

Harry M. Hull, 

[seal.] Clerk. 
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No. 10731 
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BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE 

This is an appeal from an order of the District Court 
dismissing a complaint 

The Complaint. 

The complaint alleges: 

The plaintiff is an “irregular” or “non-scheduled” inter¬ 
state common carrier by air of cargo and passengers. (App. 
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10a) 1 The defendants are United States flag air carriers al¬ 
legedly found in the District of Columbia which are subject 
to the Civil Aeronautics Act and regularly certificated by 
the Civil Aeronautics Board; their trade association is also 
a defendant. (App. 3a-5a) All the other regularly certifi¬ 
cated United States flag air carriers, also members of the 
trade association, are alleged to be co-conspirators with the 
named defendants. (App. 6a) The plaintiff and other 
“non-scheduled” air carriers (“nonskeds”) are subject to 
the Civil Aeronautics Act but have been exempted by the 
CAB from the requirement that they secure certificates of 
convenience and necessity in order to engage in non-sched¬ 
uled air transportation. 

The complaint is for an injunction and for treble damages 
under the Sherman Act. (App. 2a) 

The offense charged is that the defendants and co-con¬ 
spirators have “entered into contracts, understandings and 
agreements” (App. 12a) and formed “combinations and 
conspiracies” (App. 13a, 14a, 15a) to injure the plaintiff 
and other “nonskeds”, and have done various acts to carry 
out the conspiracy to the plaintiff’s damage. (App. 19a) 

The alleged conspiracy is “a continuing agreement and 
concert of action” (App. 13a) to: 

1. Cut rates competitive with “nonskeds”; 

2. Disparage “nonskeds”; 

3. Coerce ticket agents not to deal with “nonskeds”; 

4. Deny airport services to “nonskeds”; 

5. Secure quantity discounts not available to “nonskeds’’; 

6. Encourage mergers and expansion in order to elimi¬ 
nate “nonskeds” and persuade agencies of the United 
States government to impose burdensome regulation 
on “nonskeds”. (App. 13a-14a; Appellant’s brief, pp. 
4-5) 


1 All “App.” references are to the Appendix to the Appellant's brief. 
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The complaint then sets forth a complicated history of com¬ 
petitive activities by various of the certificated air carriers 
pursuant to the alleged agreement and concert of action. 
(App. 14a-19a) 

The Motions to Dismiss. 

Each of the defendants moved to dismiss the complaint 
on the ground that primary jurisdiction over the subject 
matter was conferred upon the Civil Aeronautics Board by 
the Civil Aeronautics Act and that the necessary primary 
determinations by the CAB were not alleged. (App. 23a 
et seq.) 1 

The Order of the District Court. 

After extensive briefing and argument, the District Court 
handed down a full memorandum opinion sustaining the 
motions to dismiss (App. 66a-70a) and entered an order dis¬ 
missing the complaint (App. 70a-71a) 

STATUTES INVOLVED 

The Appellant’s brief sets forth at pages 6 to 14 the rele¬ 
vant provisions of the Sherman and Clayton Acts and a few 
of the provisions of the Civil Aeronautics Act. 2 However 
a consideration of the entire Civil Aeronautics Act is neces¬ 
sary to a determination of this appeal, and especially the 
elaborate provisions of Title IV and Title X thereof which 
provide comprehensive regulation of the economics, services, 
and competitive practices of the air carrier industry under 
the administration of the Civil Aeronautics Board. The 
principal pertinent provisions of that Act are set forth in 
the Appendix to this brief. 

1 Certain of the motions to dismiss raised other points upon which the 
District Court did not role. 

•62 Stat. 973-1030 (1938), as amended, 49 U.S.C. §§401-681 (1946). 
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The following summary and explanation of the Act will 
assist in understanding its scope: 1 

A declaration of policy provides that the CAB, in admin- 
i istering the Act, shall consider as in the public interest, 
among other things, the regulation of air transportation in 
a manner to foster sound economic conditions in such trans¬ 
portation, and to improve relations between, and coordinate 
transportation by, air carriers; the promotion of adequate 
air service without “unfair or destructive competitive prac¬ 
tices”; and competition “to the extent necessary” to assure 
the sound development of an air transportation system. 
(Section 2) 

A common carrier by air must have a certificate of con- 
i venience and necessity issued by the CAB authorizing that 
carrier’s operations. (Section 401(a)) Such a certificate is 
to be issued only upon a CAB finding that the transporta- 
i tion is required by the public convenience and necessity. 
(Section 401(d)) The certificate specifies the service author¬ 
ized, together with reasonable terms, conditions and limita- 
i tions. (Section 401(f)) The CAB, upon complaint or its 
own initiative, may amend or suspend certificates; likewise 
i it may revoke certificates for failure to comply with the Act 
or the CAB’s requirements. (Section 401(h)) No certificate 
may be transferred without CAB approval. (Section 401 (i)) 
Nor may a route be abandoned without such approval (Sec¬ 
tion 401 (k)) 

No certificate shall confer any property right in the use 
! of any air space. (Section 401(j)) Nor can there be any 
exclusive right for the use of any airport or air navigation 
! facility upon which federal funds have been expended. 
(Section 303) 

Carriers must comply with specified labor regulation. 
(Section 401(1)) 

l The provisions of the Act applicable to foreign air commerce differ in a 
number of particulars from those applicable to domestic air transportation. 
The summary given in the text ignores transportation in foreign air commerce 
since the Appellant’s complaint in this ease deals only with domestic commerce. 
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Each carrier must file and post tariffs showing all rates 
and all practices in connection with its air service. (Section 
403(a)) A carrier can make no charge or perform any 
service other than that specified in its tariffs and all types 
of rebating are prohibited. (Section 403(b)) A tariff can 
be changed only npon appropriate prior notice. (Section 
403(c)) 

Every carrier is required to provide the authorized serv¬ 
ice, to provide reasonable through service by connection 
with other carriers, and to establish just and reasonable 
rates, rules and practices. (Section 404(a)) Unreasonable 
discriminations are prohibited. (Section 404(b)) 

Special regulatory powers are conferred with respect to 
the provision of air mail service. (Section 405) The CAB 
shall fix rates of compensation for air mail transportation 
(Section 406(a)), and, in fixing such rates, shall take into 
consideration among other things each carrier’s need for 
compensation which, together with all its non-mail revenues, 
will enable it to maintain and continue the development of 
air transportation as required in the national interest. 
(Section 406(b)) 

No government loan or other financial aid may be ex¬ 
tended to a carrier except with CAB approval. (Section 410) 
Either upon complaint or upon its own initiative, the CAB 
is empowered to determine whether a carrier “has been or 
is” engaged in unfair or deceptive practices or unfair 
methods of competition and, if so, to enter cease and desist 
orders. (Section 411) 

All mergers, acquisitions of control and other 
types of interlocking relationships are subject to the ap¬ 
proval of the CAB. (Sections 408 and 409) Every carrier 
is required to file with the CAB a true copy or memorandum 
of every contract or agreement with another carrier provid¬ 
ing for any cooperative working arrangement and the CAB 
is to approve or disapprove each such agreement in accord¬ 
ance with the public interest. (Section 412) 

The anti-trust laws shall not apply with respect to any 
conduct of any person which is authorized or approved by 
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CAB orders passing upon mergers or other interlocking 
interests or npon inter-carrier agreements. (Section 414) 
The CAB is empowered to require regular and special 
reports from the carriers, to prescribe the forms of all books 
and records to be maintained by the carriers, and to have 
access to all property, books and records of the carriers for 
the purpose of examination. (Section 407) The CAB also 
has broad powers of inquiry and investigation into a car¬ 
rier’s management of its business. (Section 415) It also 
has sweeping power “to issue and amend such orders, and 
. . . such . . . regulations” as it may find necessary to 
carry out the Act. (Section 205(a)) 

The CAB is likewise empowered to exempt any carrier 
from any of the requirements of the economic regulation of 
the Act (as distinguished from the safety regulation) when 
in the public interest. (Section 416) (It is pursuant to this 
section of the law that the CAB has issued exemptions with 
respect to the operations of the Appellant and other “non- 
skeds” so as to permit them to engage in non-scheduled or 
irregular air transportation without complying with the re¬ 
quirement that they secure certificates of public convenience 
and necessity.) 

Elaborate provision is made for the registration and re¬ 
cording of aircraft and related equipment and of trans¬ 
actions affecting the ownership thereof. (Title V) Likewise, 
there are extensive provisions governing the safety of air 
carrier operations, practices and equipment. (Title VI) 
Criminal penalties are imposed on account of violations 
of the Act (Section 902(a)) with special criminal penalties 
for the granting of rebates or other prohibited concessions 
(Section 902(d)) or for the failure to make required reports 
or to maintain required records. (Section 902(e)) 

Full powers are granted to the CAB to prescribe rates 
and practices. (Section 1002(d)) Any proposed tariff 
changes are subject to suspension by the CAB pend¬ 
ing its investigation thereof. (Section 1002(g)) The CAB 
also has the power to prescribe divisions of rates between 
connecting carriers (Section 1002(h)), and to establish 
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through service between carriers and joint rates and prac¬ 
tices. (Section 1002(i)) 

Any person may file a complaint with the CAB with re¬ 
spect to anything done “in contravention of any provision” 
of the Act or “of any requirement established pursuant 
thereto” and the CAB must investigate the matter. (Sec¬ 
tion 1002(a)) Similarly, the CAB may act upon its own in¬ 
itiative. (Section 1002(b)) In such an investigation, after 
notice and hearing, if the CAB finds that there has been a 
failure of compliance, it “shall issue an appropriate order 
to compel” compliance. (Section 1002(c)) The CAB and its 
agents have extensive powers to require the giving of evi¬ 
dence. (Section 1004) 

Every person subject to the Act must observe and comply 
with the CAB’s orders, regulations, and certificates issued 
under the Act. (Section 1005(e)) 

Special provision is made for judicial review of the CAB’s 
orders in United States Courts of Appeals. (Section 1006) 
It is likewise provided that the CAB may apply to any 
United States District Court for the enforcement of any 
provision of the Act or order or regulation thereunder. 
(Section 1007(a)) 

The Act includes a general provision, similar to section 
22 of the Interstate Commerce Act (24 Stat. 387 (1887), 
as amended, 49 U. S. C. §22 (1946)), to the effect that 
nothing therein alters “the remedies now existing at com¬ 
mon law or by statute”. (Section 1106) 

Finally, the Act amends and repeals a number of other 
statutes in order to coordinate other legislation with the 
Civil Aeronautics Act. For example, section 5(a) of the 
Federal Trade Commission Act (38 Stat. 719 (1914), as 
amended, 15 U. S. C. § 45(a) (1946)), is made inapplicable 
to air carriers (in view of section 411 of the Civil Aeronau¬ 
tics Act); it is likewise prescribed generally that “all other 
Acts or parts of Acts inconsistent with any provision of this 
Act are hereby repealed.” (Section 1107) 

• • • 
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It is apparent that, in adopting this Act, Congress in¬ 
tended to apply to competing companies in air transporta¬ 
tion a set of legal standards very different from those ap¬ 
plicable to business enterprise in general. Whereas in gen¬ 
eral business enterprise the anti-trust laws and related 
statutory regulation are designed in the main to enforce 
complete and unrestrained competition, under the Civil 
Aeronautics Act both the amount and the kind of competi¬ 
tion are strictly controlled. Not only is an air carrier pro¬ 
hibited from engaging in a particular service without gov¬ 
ernment authorization but it is subjected to detailed CAB 
regulation with respect to the terms under which it pro¬ 
vides its service and with respect to its competitive and 
business practices. The policy declaration for the CAB’s 
guidance expressly calls for coordination among carriers, 
for restraint upon destructive competitive practices, and 
for competition only to the extent necessary to achieve a 
sound transport system. 

The Act’s preoccupation with specialized regulation and 
restraint upon competitive forces —extending even to anti¬ 
trust law exemption under CAB supervision —is not acci¬ 
dental ; it reflects the deliberate concern of the Congress 
with the deleterious consequences of free competition in 
this area. Thus the House Committee, in favorably report¬ 
ing upon the bill later adopted, stated: 

“Under existing law there is little economic regula¬ 
tion of air carriers. Routes are awarded not upon 
the basis of the ability of the particular air carrier to 
perform the service or the requirements of the public 
convenience and necessity, but upon the letting of air¬ 
mail contracts to the lowest responsible bidders. This 
system has completely broken down in recent months. 

_A route once secured, however, under the existing 

system of air-mail contracts does not protect the air 
carrier operating that route from possible cutthroat 
competition, for air carriers are not required to secure 
a certificate or other authorization from the Govern¬ 
ment before beginning operations, other than one based 
upon safety requirements. Nor, is there any authority 
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in the Federal Government under existing law to pre¬ 
vent competing carriers from engaging in rate wars 
which would be disastrous to all concerned. 

“The result of this chaotic situation of the air car¬ 
riers has been to shake the faith of the investing public 
in their financial stability and to prevent the flow of 
funds into the industry.” H. E. Rep. No. 2254, 75th 
Cong., 3d Sess. 2 (1938). 

In a similar vein the Senate Committee, in its favorable re¬ 
port, said: 

“Competition among air carriers is being carried to 
an extreme, which tends to jeopardize the financial 
status of the air carriers and to jeopardize and render 
unsafe a transportation service appropriate to the 
needs of commerce and required in the public interest, 
in the interests of the Postal Service, and of the na¬ 
tional defense. Aviation in America today, under pres¬ 
ent laws, is unsatisfactory to investors, labor, and the 
air carriers themselves.” Sen. Eep. No. 1661, 75th 
Cong., 3d Sess. 2 (1938). 

* ■ » . ** 

In view of the millions of dollars of public funds invested 
through subsidy and otherwise in the development of air 
transportation, in view of the peculiar and rapidly chang¬ 
ing technology of the business, requiring more than an ordi¬ 
nary degree of inter-carrier coordination and cooperation, 
and in view of the special relationship of the industry to the 
national defense, it is not difficult to understand why the 
Congress should have provided for this special treatment 
of air transportation. 

DISCUSSION OF THE QUESTION PRESENTED 

This appeal presents the question whether the courts 
will entertain a private suit under the anti-trust laws by 
one air carrier against other air carriers, all of whom are 
subject to the Civil Aeronautics Act, where the allegedly 
offensive conduct comes within the administrative jurisdic¬ 
tion of the CAB and where the matter has not been sub¬ 
mitted to that Board for its primary determination of issues 
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necessarily involved in the plaintiff’s cause of action. If 
the judgment below is affirmed, an administrative screening 
and determination by the CAB will be required before com¬ 
plicated questions of rates and other competitive relation¬ 
ships in the air carrier industry are dealt with by courts 
and juries. If the judgment below is reversed, courts and 
juries will be plunged, via the anti-trust laws, into the midst 
of air carrier regulation, without prior administrative de¬ 
terminations and without the opportunity to preserve the 
unity of regulation of the competitive stresses in the air 
transport industry which Congress intended to provide for. 

The question is not what the Appellant says, that is 
whether “the antitrust laws have been repealed in their ap¬ 
plication” to air carriers. (Appellant’s brief, p. 16) 
Rather, the question is one of adjustment between, and of 
timing in the application of, the specific administrative reg¬ 
ulation of the Civil Aeronautics Act and the general judicial 
regulation of the anti-trust laws. 

SUMMARY OF ARGUMENT 

Inevitably the issues raised by this complaint present 
questions which also come within the administrative juris¬ 
diction of the CAB in administering the Civil Aeronautics 
Act—questions of rates, competitive practices, and operat¬ 
ing procedures. Furthermore, under the Act, it is the 
function of the CAB to determine whether there is an agree¬ 
ment among the Appellees such as is alleged here and, if so, 
to pass upon that agreement and to adjudge the extent, if 
any, to which it is to be “relieved from the operations” 
of the anti-trust laws. (Civil Aeronautics Act, sections 
412, 414) 

In such circumstances, the administrative jurisdiction of 
the CAB must be invoked as a necessary preliminary to the 
maintenance of this suit. United States Navigation Co., 
Inc. v. Cunard Steamship Co., 284 U. S. 474 (1932), is de¬ 
cisive. 

That the agreement, if it exists, has not been filed with 
the CAB, or the supposition that the CAB would disapprove 
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it were it filed, does not save this complaint The Cunard 
case involved the same situation. 

The decision in Georgia v. Pennsylvania RJEt., 324 U. S. 
439 (1945), does not modify the rale of the Cunard case. 
There an anti-trast suit against certain railroads was au¬ 
thorized solely on the ground that the ICC had no jurisdic¬ 
tion over the allegedly wrongful agreement among the rail¬ 
roads. The CAB does have such jurisdiction with respect 
to the Appellees. 

The primary jurisdiction of the CAB is not defeated by 
the absence of any specific provision in the Civil Aeronautics 
Act for administrative award of monetary damages; the 
administrative determinations still must be made before the 
judicial forum is appropriate. 

It has long been settled that the application of the pri¬ 
mary jurisdiction doctrine does not violate the due process 
clause or deny a right to a jury trial. Nor is application of 
that doctrine barred by the preservation, in the Civil Aero¬ 
nautics Act, of other statutory or common law remedies; 
the same question has arisen under the Interstate Commerce 
Act and is disposed of by the Supreme Courts decisions. 

ARGUMENT 

L The complaint raises issues coming within the adminis¬ 
trative jurisdiction of the Civil Aeronautics Board. 

This Court is already familiar, in a general way, with the 
complex problem of adjusting relationships between the 
certificated air carriers and the exempted “nonskeds” 
under the Civil Aeronautics Act 1 The problem is one of 
the most dynamic in air transportation, changing drastically 
in its proportions from time to time, and reflecting a sig- 

1 Standard Airlines, Inc. v. Civil Aeronautics Board, 85 App. D. C. 29, 
177 P. 2d 18 (D. C. Cir. 1949); Seaboard and Western Airlines, Inc. V. 

Civil Aeronautics Board, _App. D. C._, 181 F. 2d 515 (D. C. Cir. 

1949), cert, denied, 389 U. S. 963 (1950) ; Seaboard and Western Airlines, 

Inc. v. Civil Aeronautics Board, _App. D. C-- 181 P. 2d 777 (D. C. 

Cir. 1949); Arrow Airways, Inc. v. Civil Aeronautics Board, _App. 

D. C_, 182 P. 2d 706 (D. C. Cir. 1950). 



12 


nificant commercial history even antedating the adoption 
of the Act 2 For several years, the CAB has been gradually 
tightening its controls over the situation which, at one time, 
had become quite chaotic. 8 Bate relationships, agency re¬ 
lationships, advertising practices, inter-carrier pooling and 
other arrangements, operating and flight procedures, allo¬ 
cation of mail pay as between subsidy and compensatory 
pay, distinctions between first and second class or “coach” 
services, and a host of other regulatory-commercial ques¬ 
tions affecting the “nonskeds” and their position in the air 
transport system have been crowding the CAB’s docket 

Were the complaint in this case now to be sustained, a 
court and jury would find themselves wrestling with many 
of the same questions which have been preoccupying, and 
which continue to preoccupy, the CAB and its staff of econ¬ 
omists and technicians. Fundamentally at issue would be 
the entire cargo and passenger rate policies of the certifi¬ 
cated carriers under the active guidance and leadership of 
the CAB for the last several years, including the reasons 
and justification for a series of changes in country-wide air 
cargo rates, across the board changes in passenger fare 
levels, and introduction of and changes in air “coach” fares. 
(App. 11a, 9a, 17a-18a) The safety standards and operat¬ 
ing practices of the “nonskeds” would have to be dissected 
and appraised. (App. 15a) The certificated carriers’ 

2 Investigation of Nonschedule d Services, 6 C-AJB. 1049 (1946); Notice of 
Proposed Revision of CAB Economic Regulation Section 292A, ll Fed. Beg. 
13988 (1946); Revised CAB Economic Regulation Section 292J., 12 Fed. Beg. 
3079 (1947); Interpretation No. 1 to CAB Economic Regulation Section 292A, 
13 Fed. Beg. 7769 (1948); Notice of Proposed Revision of CAB Economic 
Regulation Section 292JL, 13 Fed. Beg. 7785 (1948); Revised CAB Economic 
Regulation Section 292J, 14 Fed. Beg. 1879 (1949) ; Proposed Amendment of 
CAB Economic Regulation Part 291, 15 Fed. Beg. 3590 (1950); Opinion accom¬ 
panying CJLB. Order Serial No. E-4240, May 25, 1950, pp. 6-26. 

* Standard Air Lines, Inc. — NOn-Certificated Operations, C-AJ3. Order 
Serial No. E-2950, June 20, 1949; Transocean Air Lines, Inc., Enforcement 
Proceeding, CJLB. Order Serial No. E-4282, Jane 5, 1950; Viking Airliners, 
et aL, — Non-Cert ideated Operations, C.AJB. Order Serial No. E-4284, Jane 5, 
1950; Golden North Airways, Inc. — Non-Cert ifloated Operations, CJLB. Order 
Serial No. E-4581, August 31, 1950. 
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travel agency structure and its administration under inter- 
carrier agreements would be reviewed. (App. 14a) The 
carriers’ airport concessions and services would be inquired 
into. (App. 8a-9a, 11a) The whole question of the use of 
fair methods of competition by the Appellees in their rela¬ 
tions with the Appellant and other “nonskeds” would be 
exhaustively explored. Moreover, it would be inevitable 
that, either in connection with the Appellant’s effort to 
prove the damage to it necessary to sustain its cause or 
otherwise, there would be drawn into question the legality 
of the Appellant’s own operations as an allegedly “irregu¬ 
lar” carrier under the applicable CAB regulations. Com¬ 
pare Maltz v. Sax, 134 P. 2d 2, 5 (7th Cir. 1943); Proper v. 

' John Bene <& Sons, 299 Fed. 863, 866 (E. D. N. Y. 1924). 
Even though the Appellant were to prove wrongful conduct 
by the Appellees, compensable injury could be determined 
only in the light of the state of the Appellant’s affairs which 
would have obtained had both the Appellant and the Appel¬ 
lees conformed to the Civil Aeronautics Act. 1 2 * * * * 

These and other matters would become the subject of a 
lengthy trial process under the anti-trust laws while the 
CAB and its staff are engaged at the same time in the day 
to day regulation of the same subject matter under a com¬ 
prehensive and detailed statutory and administrative code. 8 

1 It is for this reason, among others, that the lower Court’s order includes 
a determination that the complaint is defective for failure “to allege facts 
showing actual injury and measurable damages because the complaint fails to 
allege that the Civil Aeronautics Board has made a primary determination” 
of the matters involved. (App. 71a) For example, it is impossible to measure 
Appellant’s damages, if any, without reference to the scope of lawful irregular 
operations Appellant could conduct under applicable CAB regulations, or 
without reference to what rates Appellees should have charged to shippers and 
the rates which Appellant itself should have charged. Keogh v. Chicago 4 
Northwestern By., 260 TT. 8. 156, 163-164 (1922). See infra, p. 26) 

2 The situation outlined in the text sharply distinguishes this case from 

Hawaiian Airlines, Ltd. v. Trans-Pacific Airlines, Ltd., 78 F. 8upp. 1 (Hawaii, 

1948), which the Appellant emphasises at p. 17 of its brief. There, Ha¬ 

waiian, an air carrier, and its parent, Inter-Island, a water carrier, moved to 

dismiss a counterclaim by Trans-Pacific based on violations of the anti-trust 
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The entertainment by the courts of snch an anti-trust pro¬ 
ceeding, independent of the CAB, not only would result in 
the prescription by courts and juries of differing and vary¬ 
ing duties on competing air carriers but could, and often 
probably would, result in standards of conduct conflicting 
with standards prescribed by the CAB from time to time. 

In an even more fundamental way, the subject matter of 
this suit falls within the jurisdiction of the CAB, thus pre¬ 
senting the possibility of conflict and confusion were a com¬ 
plaint such as this to be sustained. Section 412 of the 
Civil Aeronautics Act provides that any agreement among 
air carriers for business cooperation must be submitted to 
the CAB. If the CAB approves, the agreement is relieved 
from the operation of the anti-trust laws by section 414 of 
the Act. Hence there arises under the Civil Aeronautics 
Act not only the threshold question whether an agreement 
exists—in itself an issue which may involve varying inter¬ 
pretations of complex competitive conduct—but also the 
question of assessing the agreement, its scope, purpose, and 
effect upon air transportation, and finally of determining 
whether the anti-trust laws are to apply to it at all or, if so, 
upon what conditions. The potential conflict between the 
CAB and the courts is apparent; it is even possible that a 
court’s jurisdiction could be ousted by administrative ac¬ 
tion, with the time and expense of judicial proceedings 
proving a complete waste. (See infra , p. 18) 

' It must be emphasized that section 412 is sweeping in 
scope. It covers any understanding between air carriers 
for pooling, or establishing rates, or improving efficiency, 

* i 

laws. No administrative agency had control of the alleged violations since 
the CAB has no jurisdiction over water carriers and, similarly, the Maritime 
Commission has no jurisdiction over air carriers. There was, thus, no agency 
to which the matter was referable. Moreover, the heart of the alleged viola¬ 
tion was Inter-Island’s control of Hawaiian, effected through stock ownership 
acquired before passage of the Civil Aeronautics Act. Under the Act, the 
CAB has no powers with respect to inter-carrier control acquired before the 
Act was passed. The Court found the situation to be one in which the CAB 
had no authority whatever over the subject matter; hence the motion to dis¬ 
miss, based on the doctrine of primary jurisdiction, was denied. 
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or controlling competition, or regulating the character of 
service, or “for other cooperative working arrangements.” 
Nor is it limited to formal agreements among carriers. 
It is as broad as the Sherman Act itself. When it was sug¬ 
gested to the CAB that this section of the Act did not cover 
mere understandings, as distinguished from formal con¬ 
tracts, the CAB ruled: 

“We think therefore that the words ‘contract or agree¬ 
ment’ in section 412 are intended, like the word ‘con¬ 
tract’ in section 1 of the Sherman Act, to include all 
understandings which are, or may become, the basis of 
concerted action. This construction is sustained not 
only by consideration of the purpose of section 412 but 
also by reference to the way in which under section 414 
the provisions of section 412 are related to the antitrust 
laws.” Transcontinental & Western Air, Inc. - Delta 
Air Lines, Inc., Interchange of Equipment, 8 C.A.B. 857, 
860 (1947). (Emphasis added) 

It should be observed, likewise, that although section 412 
does not expressly state that the CAB has the power to 
modify an inter-carrier agreement or to attach conditions to 
an order of approval, as a practical matter the CAB can and 
does effect modifications and impose conditions as a result 
of its power to withhold approval or to revoke an approval 
previously granted. Compare United-Western Acquisition 
Air Carrier Property, C.A.B. Docket No. 2839, C.A.B. Or¬ 
der Serial No. E-4 444 , July 7, 1950, pp. 12-13 of mimeo¬ 
graphed opinion; see also Interline Ticketing and Baggage 
Agreements, Agreements C.A.B. Nos. 229 and 239, C.A.B. 
Order Serial No. E-4764, October 23,1950. 

Hence, under the Civil Aeronautics Act, it is for the CAB 
to determine whether, as the complaint alleges, the Appel¬ 
lees have indeed entered into a “continuing agreement and 
concert of action” (App. 13a); and if they have, then it is 
for the CAB to determine the extent, if any, to which the 
agreement is to be removed from the application of the anti¬ 
trust laws. 
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n. The administrative jurisdiction of the Civil Aeronautics 
Board must be invoked as a preliminary to the mainte¬ 
nance of this suit under the anti-trust laws. 

The Supreme Court has determined, in an all fours case, 
that a complaint such as this must be dismissed when it is 
brought before the applicable administrative process is in¬ 
voked. The case is United States Navigation Co., Inc. v. 
Cunard Steamship Co., 284 U. S. 474 (1932), a unanim ous 
decision. 

The Cunard case involved a complaint brought under the 
Sherman Act by a steamship company to enjoin anti-trust 
law violations by a combination of competing steamship 
companies. The companies were subject to the Shipping 
Act of 1916, section 15 1 of which is very similar to, and 
indeed was the legislative model for, sections 412 and 414 
of the Civil Aeronautics Act. 2 The Court held that the com¬ 
plaint must be dismissed on the ground that the subject 
matter was “within the exclusive preliminary jurisdiction 
of the Shipping Board” under the Shipping.Act.* (284 U.S. 
at 485) 

There, the plaintiff had sued to enjoin an alleged combina¬ 
tion and conspiracy to restrain trade in, and monopolize, 
the carriage of general cargo between New York and foreign 
ports. The combination was allegedly organized to drive 

1 39 Stat. 733 (1916), as amended, 46 U.S.C. $ 814 (1946). 

2 Hearing/ on HJt. 9788, House Committee on Interstate and Foreign Com¬ 
merce, 75th Cong., 3d Seas. 304-306 (1938). The text of section 15 of the 
Shipping Act is set forth in the Appendix to this brief. 

sin the Cunard case, the action of the District Court which was sustained 
by the Supreme Court was an order dismissing the complaint. In the present 
ease, the District Court also has dismissed the complaint. If the Appellees 
are correct in their argument, there is no dispute between the parties here that 
a dismissal is the proper procedure. As the lower Court explained (App. 70a), 
application of the primary jurisdiction doctrine in some circumstances leads to 
a stay, rather than a dismissal, pending administrative proceedings. But 
where, as here, the primary jurisdiction point is raised in limine, i of 

appearing in the course of the litigation, a dismissal is the appropriate action. 
Armour f Co. ▼. Alton JLR^ 111 F. 2d 913, 919 (7th CSr. 1940), aff’dL, 312 
TJ. & 195 (1941). 
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out of business the plaintiff and others not party thereto. 
[The Appellant here charges a similar combination and 
conspiracy.] The combination alleged involved several 
overt acts which are practically identical with those alleged 
here. A special, unreasonably low rate was given shippers 
who agreed to deal exclusively with the defendants. [Appel¬ 
lant’s charges here include the alleged use of unreasonably 
low rates.] The defendants established a system of joint 
exclusive patronage contracts requiring shippers to ship 
exclusively over the defendants’ lines and refrain from 
using the plaintiff’s line. Rebates were given. False ru¬ 
mors were spread about the plaintiff. False statements 
were mado that the plaintiff was about to discontinue its 
service. [Here too the Appellant claims it was falsely dis¬ 
paraged.] The defendants’ combined economic bargaining 
power was used to coerce various shippers, who sold goods 
to the defendants, to enter into joint contracts to deal with 
the defendants exclusively. [The Appellant here alleges 
that gasoline and oil companies were induced to grant the 
Appellees preferential treatment.] Freight forwarders 
were threatened with blacklisting and refusal to pay them 
joint brokerage fees unless they stopped making, and advis¬ 
ing shippers to make, shipments in the plaintiff’s ships. 
[Here the charge is that ticket agencies were coerced into 
refusing to act for “nonskeds”.] 

On appeal from a decree dismissing the complaint, .the 
Circuit Court of Appeals for the Second Circuit affirmed, 
holding that the jurisdiction of the Shipping Board should 
have been invoked initially. United States Navigation Co., 
Inc. v. Cunard Steamship Co., 50 F. 2d 83 (2d Cir. 1931). 
Judge Augustus Hand made clear for the Court that the 
broad regulatory provisions of the Shipping Act, particu¬ 
larly section 15, were decisive. He stated (50 F. 2d at 
88-89 

* * It thus seems evident that Congress has set up a stand¬ 
ard for the shipping business quite different from that 
applicable to trade agreements affecting business on 
land. Approval under section 15, supra, does not de- 



pend on whether a trade agreement fixes rates or 
restricts competition, but on whether it injures the wel¬ 
fare of the industry. The determination of whether an 
agreement fixing rates is for the benefit of the industry 
or is an unreasonable and oppressive burden which 
cannot be justified requires a special fact finding tribu¬ 
nal having an intimate acquaintance with the needs and 
practices of the business and constant experience in 
resolving the merits of conflicting interests in a vast 
and complicated industry. We have no doubt that the 
questions arising in this case should be passed upon by 
the Shipping Board, and that the Shipping Act created 
a tribunal adapted to exercise this precise function. ’ ’ 

Judge Hand said further (50 F. 2d at 90): . 

“We believe we have shown that, where a tribunal 
like the Shipping Board has been created with super¬ 
visory powers over a business and with peculiar facili¬ 
ties for dealing with complicated questions of adminis¬ 
tration and economics, the remedies afforded under the 
act creating it ought to be exhausted before recourse 
may be had to the courts. 

“Proof of the existence and extent of the grievances 
complained of will require investigations in a special 
field demanding expert knowledge. The alternative to 
proceeding before the Board seems appalling. In every 
case where complaints like the present are made by pri¬ 
vate persons, it would be necessary for a court to enter 
upon the trial of an anti-trust suit in order to determine 
whether the alleged illegal combination and practices 
exist and at any moment to become substantially ousted 
of jurisdiction by the filing of the agreement (if shown 
to have been entered into), with a resultant reference 
to the Shipping Board of the question as to how far it 
should be canceled, modified, or approved.” (Emphasis 
added) 

The Supreme Court unanimously affirmed the dismissal of 
the complaint because, in view of the Shipping Act, there 
was “exclusive preliminary jurisdiction” in the Shipping 
Board. United States Navigation Co., Inc. v. Cunard Steam¬ 
ship Co., 284 U. S. at 485. The Court analyzed the 
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Shipping Act and concluded that it “covers the dominant 
facts alleged in the present case as constituting a violation 
of the Antitrust Act”. (284 U. S. at 483) The Court then 
said (284 U.S. at 485): 

“The act is restrictive in its operation upon some of 
the activities of common carriers by water, and permis¬ 
sive in respect of others. Their business involves ques¬ 
tions of an exceptional character, the solution of which 
may call for the exercise of a high degree of expert 
and technical knowledge. Whether a given agreement 
among such carriers should be held to contravene the 
act may depend upon a consideration of economic rela¬ 
tions, of facts peculiar to the business or its history, of 
competitive conditions in respect of the shipping of 
foreign countries, and of other relevant circumstances, 
generally unfamiliar to a judicial tribunal, but well 
understood by an administrative body especially trained 
and experienced in the intricate and technical facts and 
usages of the shipping trade; and with which that body, 
consequently, is better able to deal. Compare Chicago 
Board of Trade v. United States, 246 U.S. 231, 238; 
United States v. Hamburgh-American S. S. Line, 216 
Fed. 971. . 

“A comparison of the enumeration of wrongs 
charged in the bill with the provisions of the sections 
of the Shipping Act above outlined conclusively shows, 
without going into detail, that the allegations either 
constitute direct and basic charges of violations of 
these provisions or are so interrelated with such 
charges as to be in effect a component part of them; 
and the remedy is that afforded t>y the Shipping Act, 
which to that extent supersedes the antitrust laws. 
Compare Keogh v. Chicago & N. W. By. Co., supra, at 
p. 162. 1 The matter, theref ore, is within the exclusive 
preliminary jurisdiction of the Shipping Board. The 
scope and evident purpose of the Shipping Act, as in 
the case of the Interstate Commerce Act, are demon¬ 
strative of this conclusion.” (Emphasis added) 

The Court then adverted to section 15 of the Shipping Act, 
precursor of sections 412 and 414 of the Civil Aeronautics 


1 260U.S. 166 (1922). 
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Act, and held that this provision in particular gave the 
Board primary jurisdiction over the alleged violations of 
law. • 

The force of the Cunard case as a precedent here is the 
greater in that the regulatory jurisdiction of the CAB over 
the air carrier industry is considerably broader than that of 
the Shipping Board over the shipping companies. For ex¬ 
ample, the Shipping Act gave only a limited regulatory 
power over shipping rates and service—unlike the plenary 
powers delegated by sections 404 and 1002(d), (e), (g), 
(h) and (i) of the Civil Aeronautics Act with respect to 
domestic air transportation; nor did the Shipping Act con¬ 
fer a broad control over unfair methods of competition such 
as is found in section 411 of the Civil Aeronautics Act; 
moreover, the Shipping Board had no control over the route 
structure and interlocking relationships of the shipping 
companies, with the incidental and vital power to attach 
terms and conditions to its orders, such as the CAB has 
under sections 401, 408 and related sections of the Civil 
Aeronautics Act with respect to air carrier operations. Ac¬ 
tually the Shipping Act was a relatively truncated regula¬ 
tory statute as compared with the Civil Aeronautics Act 

Nor is the ruling in the Cunard case confined to a situa¬ 
tion where all the wrongs alleged in the anti-trust complaint 
fall precisely within the language of the regulatory statute 
conferring administrative powers. The Court spoke of the 
Shipping Act as covering “the dominant facts” alleged in 
the aijti-trust complaint (284 TT. S. at 483) and referred to 
the allegations of the complaint as constituting “basic” 
charges of violations of the Shipping Act or being “so 
interrelated with such charges as to be in effect a compo¬ 
nent part of them”. (284 U. S. at 485) 

It follows, therefore, that here, as in the virtually identi¬ 
cal Cunard case, the anti-trust suit cannot be entertained 
by the courts prior to a resort to the administrative process. 
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m That the alleged agreement bottoming this complaint 
has not been filed with the Civil Aeronautics Board, or 
the supposition that the Board would not approve it 
if it were filed, will not save this complaint 

The Appellant seeks to save its complaint by arguing 
that it does not appear that the agreement among the Ap¬ 
pellees alleged in the complaint has been filed under section 
412 of the Civil Aeronautics Act, and that in any case the 
CAB would not approve it if it were filed. 

Precisely this argument was made by the plaintiff in the 
Cunard case. There, as here, the alleged conspiracy had 
not been recorded and filed with the Shipping Board under 
section 15 of the Shipping Act There, as here, the alleged 
terms of the conspiracy were of such a nature that it was 
vigorously argued that obviously the Shipping Board would 
not approve the agreement even if it were filed. But the 
Supreme Court disposed of the whole argument with thi« 
very practical statement (284 U. S. at 487): 

“It is said that the agreement referred to in the bill 
of complaint cannot legally be approved. But this is 
by no means clear. In the first place, while the allega¬ 
tions of the bill must be taken as true upon the motion 
to dismiss, they still are subject to chaUenge by plead¬ 
ing and proof if the motion be denied. ’ We cannot as¬ 
sume that, in a proceeding before the board in which 
the whole case would be open, similar allegations will 
not be denied or met by countervailing affirmative aver¬ 
ments. In any event, it reasonably cannot be thought 
that Congress intended to strip the board of its primary 
original jurisdiction to consider such an agreement and 
‘disapprove, cancel, or modify’ it, because of a failure 
of the contracting parties to file it as § 15 requires. A 
contention to that effect is clearly out of harmony with 
the fundamental purposes of the act and specifically 
with the provision of § 22 authorizing the board to in¬ 
vestigate any 1 violation of the act upon complaint or 
upon its own motion and make such order as it deems 
proper. And whatever may be the form of the agree¬ 
ment, and whether it be lawful or unlawful upon its 


l Italicized in origins! 
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face y Congress undoubtedly intended that the board 
should possess the authority primarily to hear and ad¬ 
judge the matter. For the courts to take jurisdiction 
in advance of such hearing and determination would be 
to usurp that authority. Moreover, having regard to 
the peculiar nature of ocean traffic, it is not impossible 
that, although an agreement be apparently bad on its 
face, it properly might, upon a full consideration of all 
the attending circumstances, be approved or allowed 
to stand with modifications.” (Emphasis added) 

It is especially to be noted that section 412 of the Civil 
Aeronautics Act, like section 15 of the Shipping Act, re¬ 
quires the carriers to file their agreements; and this section, 
like other provisions of the law imposing duties on the 
carriers, can be enforced not only upon the initiative of the 
administrative agency, but also upon the complaint of 
private parties. The Appellant can file a complaint with 
the CAB under section 1002(a) of the Civil Aeronautics Act 
at any time. In other words, section 412 of the Civil Aero¬ 
nautics Act, like section 15 of the Shipping Act, does not 
merely provide a means whereby the carriers, if they wish, 
may seek relief from the anti-trust laws; it imposes an af¬ 
firmative duty upon the carriers to submit to the govern¬ 
ment’s scrutiny all of their cooperative arrangements. 
Hence here, as in the Cunard case, the failure of the carriers 
to file their agreement, if such there be, does not mean that 
the Appellant may proceed under the anti-trust laws as 
though the Civil Aeronautics Act, and especially its section 
412, had never been adopted. Nor here, any more than in 
the Cunard case, can a private anti-trust suit proceed sim¬ 
ply on the assumption that the CAB would not approve the 
alleged agreement were the matter submitted to it. 

IV. Georgia v. Pennsylvania RJt., 324 IT. S. 439 (1945), 
* furnishes no support to the Appellant’s case. 

The Appellant invokes the Supreme Court’s decision in 
Georgia v. Pennsylvania RJt. f 324 U. S. 439 (1945). (See 
No. 9 of Appellant’s Statement of Points, Appellant’s brief, 
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p. 15) But that decision reaffirms the doctrine of the 
Cunard case. 

In that case, the State of Georgia sought leave to bring an 
original suit in the Supreme Court under the Sherman Act 
pursuant to a complaint which, as interpreted by the Su¬ 
preme Court, attacked a conspiracy among a number of rail¬ 
roads to coerce individual carriers to fix rates discriminat¬ 
ing against Georgia points, all in violation of the anti-trust 
laws. The complaint sought both damages and an injunc¬ 
tion. The defendants urged that the plaintiff's motion for 
leave to file the complaint be denied on the ground, among 
others, that such an anti-trust action could not be main¬ 
tained in view of the administrative jurisdiction of the 
Interstate Commerce Commission over the railroads under 
, Title I of the Interstate Commerce Act. 

^unan imous Court held that Georgia could not maintain 
itssuit so far as its claim for damages from the conspiracy 
was concerned or so far as it sought to set aside the specific 
rates complained of. It held that, in view of the jurisdic¬ 
tion of the ICC to fix and regulate rates, the plaintiff could 
not use the anti-trust laws to vault the processes of the 
ICC. In so holding, the Court relied upon the primary 
jurisdiction doctrine. 

By a bare majority, and over a vigorously voiced dissent 
written by Chief Justice Stone, the Court did grant leave 
to file the complaint insofar as it sought to enjoin the con¬ 
tinuation of the conspiracy among the railroads. The ma¬ 
jority held that the ICC had no jurisdiction to pass upon 
the continued maintenance of a conspiracy among the rail¬ 
roads, so that the courts were free to proceed under the 
anti-trust laws to deal with that conspiracy. 

The majority’s opinion is very clear that the reason the 
suit could proceed on that specific point was that there was 
nothing in the Interstate Commerce Act comparable to sec¬ 
tion. 412 of the Civil Aeronautics Act or to section 15 of 
the Shipping Act The ICC could regulate rail rates, but 
concert of action among railroads was not in itself sub- 
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jected to any ICC scrutiny, as is^true in the case of shipping 
companies and of air carriers^jThe majority’s reasoning 
was as follows (324 U. S. at 4o§): 



“Congress by §11 of the Clayton Act entrusted the 
Commission with authority to enforce compliance with 
certain of its provisions ‘where applicable to common 
carriers’ under the Commission’s jurisdiction. It has 
the power to lift the ban of the anti-trust laws in favor 
of carriers who merge or consolidate (New York Cen¬ 
tral Securities Cory. v. United States , 287 TJ. S. 12, 25- 
26) and the duty to give weight to the anti-trust policy 
of the nation before approving mergers and consolida¬ 
tions. McLean Trucking Co. v. United States , 321 IT. S. 
67. But Congress has not given the Commission com¬ 
parable authority to remove rate-fixing combinations 
from the prohibitions contained in the anti-trust laws. 
It has not placed these combinations under the control 
and supervision of the Commission. Nor has it em¬ 
powered the Commission to proceed against such com¬ 
binations and through cease and desist orders or other¬ 
wise to put an end to their activities.” (Emphasis 
added) 


Under the Civil Aeronautics Act, however, as under the 
Shipping Act, Congress has provided a means for submit¬ 
ting “rate-fixing combinations” and similar inter-carrier 
concert to the supervision and control of the administrative 
agency. Indeed, it is perfectly obvious that all of the al¬ 
leged wrongs set forth in the Appellant’s complaint could 
have been summarily stopped by an order of the CAB under 
section 411 of the Act (entirely aside from the various 
other applicable sections of the law) had the Appellant 
complained to the CAB and proved its case in that forum. 
It is equally obvious that the concerted program alleged 
in the complaint, if true, has been and is subject to the 
filing provisions of section 412 and to CAB action there¬ 
under. In the Interstate Commerce Act, however, there 
was nothing comparable either to section 411 or to section 
412 of the Civil Aeronautics Act, and the ICC, unlike the 
CAB, had no power whatsoever to deal with the railroad 



combination alleged in the Georgia case. Had it been other¬ 
wise, plainly the entire complaint of the State of Georgia 
would have been rejected. 


V. The absence of any provision in the Civil Aeronautics 
Act for the award of damages to the Appellant does not 
Support its <*wnpliijTit 

The Appellant’8 argument finally retreats to the propo¬ 
sition that, since the Civil Aeronautics Act makes no spe¬ 
cific provision for the award of damages to the Appellant 
on account of the wrongs alleged in its complaint, it may 
maintain its cause of action under the anti-trust laws with¬ 
out prior resort to the administrative process. 

This argument misconceives the nature of the primary 
jurisdiction doctrine. 

It is true that in the Cunard opinion the Court referred 
to the fact that the Shipping Act contained a section au¬ 
thorizing the Shipping Board to award damages to one 
injured by a violation of the Act. But this was only in 
the course of a general description of the scope of the 
regulation, under the Shipping Act, of the shipping busi¬ 
ness. Such a reference was not the basis of the decision; 
the decision was founded on the need to bring to bear upon 
the special circumstances of the shipping business the 
judgment of “an administrative body especially trained 
and experienced in the intricate and technical facts and 
usages of the shipping trade”. (See supra, p. 19) The 
primary jurisdiction doctrine is not that the anti-trust laws 
shall not be applied because there is a full administrative 
remedy for the wrongs alleged. Bather the doctrine is that, 
before the anti-trust laws can be applied at the suit of a 
private party in a case where the Congress has provided a 
specific administrative regulation of the area of business 
conduct involved in a given complaint, there must be resort 
to the administrative process in order that it may be de¬ 
termined whether administrative relief from the anti-trust 
laws will be given (if that is what is provided by Congress) 
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or in order that it may be determined by an agency with 
special competence in the premises what are the rights and 
dnties applicable to the situation. • 

Thus, in Keogh v. Chicago <& Northwestern Ry., 260 U. S. 
156 (1922), decided long before the Cunard case, a unani¬ 
mous Court through Mr. Justice Brandeis held that a pri¬ 
vate party could not maintain a treble damage suit under the 
anti-trust laws against a group of railroads, alleging a rate- 
fixing conspiracy. The Justice placed decision upon two 
separate grounds. The Justice recognized that the anti¬ 
trust laws might be violated by a railroad conspiracy to fix 
rates, even though the ICC had found that the rates actually 
fixed were not unreasonable. But, he held, a private suitor 
for damages, as distinguished from the United States, en¬ 
counters two barriers to his treble damage suit. First, 
under the Interstate Commerce Act (as under the Civil 
Aeronautics Act) the legal rates are “measured by the pub¬ 
lished tariff”, so that to entertain an anti-trust damage suit 
complaining of carriers’ action in establishing given rates 
would be inconsistent with that mandate of the Interstate 
Commerce Act. (260 U. S. at 163) Second, and independ¬ 
ently, “The character of the issues involved raises another 
obstacle to the maintenance of the action.” (Id.) To prove 
damages, the plaintiff would have to show what his case 
would have been under a regime of conspiracy-free rates 
which “conformed to the requirements of the Act 
to Regulate Commerce.” (260 U. S. at 163-164) But 
only the ICC could determine what rates are legal; 
a court could not in the first instance. And since the ICC 
could not engage in a purely hypothetical inquiry as to 
what rates might he legal, the suit must fail. (260 U. S. at 
164) There, in other words, the Court held that no private 
.anti-trust damage suit could proceed at all—not because of 
^ny provision for the award of damages by the ICC but be¬ 
cause the “character of the issues” was such as to make 
administrative treatment requisite, and there was no way 
to secure administrative treatment. In short, in the Keogh 
case, the Court held that the private treble damage suit 
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under the anti-trust laws must bow to the administrative 
process provided by Congress, even though there was no 
administrative remedy at all for the unlawful conspiracy. 
And the Keogh case was expressly approved and followed 
in rejecting Georgia’s suit for damages in Georgia v. Penn¬ 
sylvania R. R., 324 U. S. 439, 453 (1945). 

The significant element is not, then, that the wrong alleged 
in a complaint is one for which'the plaintiff may secure full 
remedy from the administrative agency. Bather the signifi¬ 
cant element is, as Mr. Justice Brandeis said in Great North¬ 
ern Ry. v. Merchants Elevator Co., 259 U. S. 285, 295-296 
(1922), that questions are presented “which involve issues 
essentially of fact or call for the exercise of administrative 
discretion”. (See also 259 U. S. at 291) In a classic ration¬ 
alization of the primary jurisdiction doctrine, Mr. Justice 
Frankfurter said for the Court that “Thereby matters 
which call for technical knowledge pertaining to transpor¬ 
tation must first be passed upon by the Interstate Commerce 
Commission before a court can be invoked.” Rochester 
Telephone Corp. v. United States , 307 TJ. S. 125,139 (1939). 
The courts recognize that Congress, in an admin¬ 
istrative code of regulation, such as that under the 
Interstate Commerce Act or the Civil Aeronautics 
Act, is seeking uniformity and continuity of regula¬ 
tion by an especially qualified agency, Texas & Pacific 
Ry. v. Abilene Cotton Oil Co., 204 U. S. 426, 445 447 (1907), 
and, when a private anti-trust suit arises which presents 
issues cutting across the administrative regulation, there 
must be prior resort to the administrative process. In 
Terminal Warehouse Co. v. Pennsylvania R. R., 297 U. S. 
500, 513 (1936), where a plaintiff sought treble damages 
under the anti-trust laws, Mr. Justice Cardozo, for the 
Court, held that the administrative process must be resorted 
to “in the first instance” else “the unity of the system of 
regulation breaks down beyond repair.” Compare W. R. 
Grace & Co. v. Civil Aeronautics Board, 154 F. 2d 271, 282 
(2d Cir. 1946), dism f d. per cu/riam, as moot, 332 TJ. S. 827 
(1947). 
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If, after the administrative process has been brought to 
bear, the definition of the plaintiff’s rights is such as to 
entitle him to damages the time will have come for him to 
secure judicial relief. Compare General American Tank 
Car Corp. v. El Dorado Terminal Co., 308 U. S. 422, 433 
(1940). It is quite usual for the ICC, under the Motor 
1 Carrier Act, which contains no provision for reparations 
such as is found in Title I of the Interstate Commerce Act, 
to make its administrative determination of the legality of 
y ! past rates; only then, and upon an ICC determination of 
V illegality, is there a right to damages in court. Diode Mer¬ 
cerizing Co. v. ET & WNC Motor Transportation Co., 41 
M.C.C. 355, 357-360 (1942); compare El Dorado Oil Works 
r v. United States, 328 U. S. 12,18-21 (1946). The CAB like¬ 
wise has taken jurisdiction to determine whether there has 
been a past violation by an air carrier of its duty to provide 
reasonable service pursuant to reasonable practices, despite 
l the absence of any provision in the Civil Aeronautics Act 
for the award of reparations. Adler v. Chicago & Southern 
Air Lines, Inc., 4 CAJB. 113 (1943); s.c. 41F. Supp. 366 (E. 
D. Mo. 1941). In short, the judicial cause of action is not de¬ 
fined until the administrative process has determined the 
rights and duties as far as it can. Michigan Consolidated 
Gas Co. v. Panhandle Eastern Pipe Line Co., 173 F. 2d 784, 
790 (6th Cir. 1949). 

So here, the fact that the administrative sanctions include 
i orders to cease and desist, orders of approval or disap- 
1 proval, orders suspending or revoking the authority to do 
business, and perhaps other types of orders which the elas¬ 
ticity and adaptability of the administrative process per¬ 
mit, but do not. include, in terms, orders for the payment 
of monetary damages, does not mean that the anti-trust 
laws may be used by a private party to draw courts and 
juries deep into the area of administrative controversy and 
regulation. The unity of regulation, in accordance with the 
Congressional intent, still requires that the administrative 
agency act first; if, then, there remains a defined wrong 
without a remedy the courts can take up the matter—but 
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only then. 1 And in this case, CAB action under section 412 
of the Civil Aeronautics Act—to say nothing of numerous 
other sections of the law—might entirely dispose of the 
controversy. 

VL Decisions that the United States can proceed under the 
anti-trust laws without prior resort to the administra¬ 
tive process do not support the Appellant’s case. 

The Appellant cites some cases where it was held that an 
anti-trust suit could proceed on complaint of the govern¬ 
ment. These decisions give it no comfort Aside from other 
obvious distinctions, it is clear that the primary jurisdiction 
doctrine does not apply to anti-trust suits by the United 
States. Keogh v. Chicago & Northwestern Ry., 260 U.S. 
156,161-162 (1922); Central Transfer Co. v. Terminal Rail¬ 
road Assn., 288 U. S. 469, 474 (1933); Terminal Warehouse 
Co. v. Pennsylvania R. R., 297 U. S. 500, 513 (1936); United 
States v. Railway Express Agency, Inc., 89 F. Supp. 981, 
986 (D. DeL 1950). 2 

i In assessing the Appellant’s argument, it is appropriate that account be 
taken of the fact that the Sherman and Clayton Acts allow for private suits 
merely as an incidental matter, “ ‘The primary purpose of the Anti-Trust 
laws is to protect the public. The private remedy is incidental’.” I Toulmin, 
Anti-Trust Laws, 331 (1949). Hence the public interest in preserving the 
unity of administration regulation by the CAB, though it will not outweigh 
the need for assuring full freedom to the public agencies of law enforcement 
in choosing the forum in which to proceed (see Section VT on this page), 
may properly condition the manner in which the private right is to be deter¬ 
mined and vindicated. 

* United States Alkali Export Assn., Inc. v. United States, 325 U. 8. 196 
(1945), is heavily relied on by the Appellant at p. 22 of its brief. But that 
case is far wide of the mark. There the United States sued two export 
associations, and their members, charging violations of the anti-trust laws. 
The defendants argued that under the Webb-Pomerene Act (40 8tat. 516-518 
(1918), 15 U. S. C. $$ 61-65 (1946)) such associations are exempt from the 
anti-trust laws provided that they do not restrain domestic commerce; that 
the Federal Trade Commission was empowered to investigate the question 
whether domestic commerce was being restrained and to report its findings 
and recommendations to the Attorney General; and that, therefore, the 
Attorney General could not bring suit until the Commission had acted. The 
Court rejected this argument on the ground that the Commission had no regu¬ 
latory jurisdiction whatsoever; it was a mere investigator, with no power 
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VLL The Appellant’s invocation of the constitutional guar¬ 
antee of due process of law and of trial by jury is in 
vain. 

The Appellant argues that the application of the primary 
jurisdiction doctrine deprives it of due process and denies 
it its right to a trial by jury. Almost exactly the same argu¬ 
ment was made by Keogh in Keogh v. Chicago & North¬ 
western Ry., 260 U. S. 156 (1922). (See summary of coun¬ 
sel’s argument, 260 U. S. at 159) The Court paid no atten¬ 
tion to it. The argument had no weight. Indeed the argu- 

save to make recommendations, which could be ignored by the Attorney Gen¬ 
eral, so that it could not have been intended that the Attorney General was 
restricted in any way in determining whether and when to sue. This decision 
was relied on by the Court of Appeals for the Fourth Circuit in its recent 
decision in Pennsylvania Water 4" Power Co. v. Consolidated Gas, Electric 
Light and Power Co., decided Sept. 30, 1950, 19 Law Week 214L There, 
in a suit for a declaratory judgment to invalidate a contract between two 
power companies restricting output and fixing rates, allegedly in violation 
of the anti-trust laws, it was argued that the Federal Power Commission had 
primary jurisdiction. The argument was based on the fact that a statutory 
condition in licenses issued under the Federal Power Act in effect re-stated 
the prohibition of the Sherman Act by outlawing agreements restricting 
output or fixing prices. But the Court held that, under the language of the 
Federal Power Act (41 Stat. 1067, 1068, 1076 (1920), as amended, 16 
TJ.S.C. $$799, 803, 820 (1946)), the Commission had no regulatory powers 
with respect to alleged violations of this particular condition (unlike other 
license conditions) but its ‘ ‘ function is merely to request the Attorney General 
to institute suit”, which requests the Attorney General was free to ignore. (19 
Law Week at 2142; slip opinion at pp. 20-21) 

Another ease invoked by the Appellant, at p. 21, of its brief, is Hawaiian 
Tuna Packers, Ltd. v. International L. 4" W. Union, 72 F. Supp. 562, 567 
(Hawaii 1947). But that decision simply applied in an exactly analogous 
case the Court’s holding in United States v. Borden Co., 308 UJ3. 188 (1939). 
There it had been argued that the Capper-Volstead Act (42 Stat. 388 
(1922), 7 TJ.S.C. $$ 291-292 (1946)) exempted the defendants from the anti¬ 
trust laws. That Act provided an exemption for farmers* cooperatives, if 
their activities did not cause undue price increases, with power in the Secretary 
of Agriculture to take regulatory action if he felt that such increases were 
caused by their activities. But the Court rejected the argument that the 
exemption applied to the defendants in that ease because the conspiracy 
alleged was one among farmers and distributors; the Act “cannot be regarded 
as authorizing the sort of conspiracies between producers and others that are 
charged in this indictment”. (308 TJJS. at 206, see 204-205) (Em¬ 
phasis added) 
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ment would collapse the whole primary jurisdiction doctrine 
and all the decisions under it, ever since Texas <& Pacific Ry. 
v. Abilene Cotton Oil Co., 204 U. S. 426 (1907). 

VUL Section 1106 of the Civil Aeronautics Act, saving 
common law and other remedies, does not save the 
Appellant's complaint. 

The Appellant makes passing mention of section 1106 
of the Civil Aeronautics Act which provides that the Act 
does not alter remedies already existing at common law or 
by statute but is in addition to such remedies. (Appellant's 
brief, pp. 16-17) That the Appellant’s mention of the sec¬ 
tion is merely in passing is understandable. For the iden¬ 
tical provision of section 22 of the Interstate Commerce Act 
(24 Stat. 387 (1887), as amended, 49 U. S. C. § 22 (1946)) 
has consistently been urged to defeat the application of 
the primary jurisdiction doctrine in railroad cases, and 
just as consistently the courts have ruled that the doctrine 
nonetheless will be applied. Otherwise the integrity of 
the administrative regulation would be destroyed. Texas 
& Pacific Ry. v. Abilene Cotton OH Co., 204 U. S. 426, 446 
(1907). Indeed, even the provision of section 9 of the Inter¬ 
state Commerce Act (24 Stat. 382 (1887), ^s amended, 49 
U. S. C. §9 (1946)), conferring concurrent jurisdiction 
upon the courts and the ICC to entertain suits for violation 
of the Act, is held not to defeat the application of the pri¬ 
mary jurisdiction doctrine. Texas & Pacific Ry. v. Abilene 
Cotton OH Co., 204 TJ. S. at 441-442; Mitchell Coal and Coke 
. Co. v. Pennsylvania R. R., 230 U. S. 247, 256-257 (1913). In 
the Cunard case, the Court referred to the fact that the 
Shipping Act contained no such saving section as that in 
section 22 of the Interstate Commerce Act; but at the same 
time the Court recognized that even such a clause does not 
prevent the application of the primary jurisdiction doc¬ 
trine. United States Navigation Co., Inc. v. Cunard Steam¬ 
ship Co., 284 U. S. 474, 485-486 (1932). 
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IX. The aspects of Appellant’s argument apparently in¬ 
tended as an appeal to the public interest emphasize the 
quasi-legislative and administrative character of the 
questions presented by the Appellant’s suit. 

At pages 32-34 and in the Annexes of the Appellant’s 
brief, materials are presented to indicate that the develop¬ 
ment of non-schednled air carriers is of great commercial 
and military importance. In an appeal to the CAB, desig¬ 
nated by the Congress as its expert delegate with respect 
to issues of commercial and military air transportation, a 
consideration of such materials is necessary and appropri¬ 
ate. Thus, in passing upon inter-carrier agreements under 
section 432 of the Civil Aeronautics Act, .where a question of 
the relationship between scheduled and non-scheduled car¬ 
riers might very well arise, the CAB doubtless would inform 
itself of and appraise the facts with respect to the public 
interest in non-scheduled operations. The Appellant’s 
reference to such matters here serves but to emphasize the 
essentially administrative nature of the issues involved in 
the controversy it seeks to bring into the judicial forum. 
The lower Court was altogether correct in its judgment 
that the expert administrative agency, not judges and 
juries, should deal with such issues in the first instance. 


Respectfully submitted. 
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STATUTES INVOLVED 
Sections of the Civil Aeronautics Act 
TITLE I—GENERAL PROVISIONS 


DECLARATION OP POLICY 

Sec. 2 [52 Stat. 980, 49 U. S. C. 402] In the exercise and 
performance of its powers and duties under this Act, the 
Board shall consider the following, among other things, as 
being in the public interest, and in accordance with the pub¬ 
lic convenience and necessity— 

(a) The encouragement and development of an air-trans¬ 
portation system properly adapted to the present and fu¬ 
ture needs of the foreign and domestic commerce of the 
United States, of the Postal Service, and of the national 
defense; 

(b) The regulation of air transportation in such manner 
as to recognize and preserve the inherent advantages of, 
assure the highest degree of safety in, and foster sound 
economic conditions in, such transportation, and to improve 
the relations between, and coordinate transportation by, 
air carriers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without un¬ 
just discriminations, undue preferences or advantages, or 
unfair or destructive competitive practices; 

(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system prop¬ 
erly adapted to the needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, and of 
the national defense; 



(e) The regulation of air commerce in such manner as 
to best promote its development and safety; and 

(f) The encouragement and development of civil aero¬ 
nautics. 


TITLE H—ORGANIZATION OF AUTHOBITY 


GENERAL. POWERS AND DUTIES OF THE BOARD 

Sec. 205 [52 Stat 984, 49 U. S. C. 425] (a) The Board 
is empowered to perform such acts, to conduct such investi¬ 
gations, to issue and amend such orders, and to make and 
amend such general or special rules, regulations, and pro¬ 
cedure, pursuant to and consistent with the provisions of 
this Act, as it shall deem necessary to carry out such provi¬ 
sions and to exercise and perform its powers and duties: 
under this Act. 


TITLE m—POWEBS AND DUTIES OF 
ADMTNISTBATOB 


EXPENDITURE 07 FEDERAL FUNDS 

Sec. 303 [52 Stat 986,49 U. S. C. 453] • • There shall 
be no exclusive right for the use of any landing area or 
air navigation facility upon which Federal funds have 
been expended. - 


TITLE IV—AIB CABBIEB ECONOMIC BEGULATION 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 

Certificate Bequired 

Sec. 401 [52 Stat 987, 49 U. S. C. 481] (a) No air car¬ 
rier shall engage in any air transportation unless there is in 
force a certificate issued by the Board authorizing such air 
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carrier to engage in snch transportation: Provided, That 
if an air carrier is engaged in snch transportation on the 
date of the enactment of this Act, snch air carrier may con¬ 
tinue so to engage between the same terminal and inter¬ 
mediate points for one hundred and twenty days after said 
date, and thereafter until such time as the Board shall pass 
upon an application for a certificate for such transporta¬ 
tion if within said one hundred and twenty days such air 
carrier files such application as provided herein. 


Issuance of Certificate 

(d) (1) The Board shall issue a certificate authorizing the 
whole or any part of the transportation covered by the ap¬ 
plication, if it finds that the applicant is fit, willing, and able 
to perform such transportation properly, and to conform to 
the provisions of this Act and the rules, regulations, and 
requirements of the Board hereunder, and that such 
transportation is required by the public convenience and 
necessity; otherwise such application shall be denied. 

(2) In the case of an application for a certificate to en¬ 
gage in temporary air transportation, the Board may issue 
a certificate authorizing the whole or any part thereof for 
Such limited periods as may be required by the public con¬ 
venience and necessity, if it finds that the applicant is fit, 
willing, and able properly to perform such transportation 
and to conform to the provisions of this Act and the rules, 
regulations, and requirements of the Board hereunder. 


Terms and Conditions of Certificate 

(f) Each certificate issued under this section shall spe¬ 
cify the terminal points and intermediate points, if any, 
between which the air carrier is authorized to engage in air 
transportation and the service to be rendered; and there 
shall be attached to the exercise of the privileges granted 
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by the certificate, or amendment thereto, such reasonable 
terms, conditions, and limitations as the public interest may 
require. • • # No term, condition, or limitation of a cer¬ 
tificate shall restrict the right of an air carrier to add to 
or change schedules, equipment, accommodations, and 
facilities for performing the authorized transportation 
and service as the development of the business and the 
demands of the public shall require. • • • Any air carrier 
may make charter trips or perform any other special 
service, without regard to the points named in its certifi¬ 
cate, under regulations prescribed by the Board. 


Authority to Modify, Suspend, or Revoke 

• * • j 

(h) The Board, upon petition or complaint or upon ite 
own initiative, after notice and hearing, may alter, amend, 
modify, or suspend any such certificate, in whole or in part, 
if the public convenience and necessity so require, or may 
revoke any such certificate, in whole or in part, for inten¬ 
tional failure to comply with any provision of this title or 
any order, rule, or regulation issued hereunder or any term, 
condition, or limitation of such certificate: Provided , That 
no such certificate shall be revoked unless the holder thereof 
fails to comply, within a reasonable time to be fixed by the 
Board, with an order of the Board commanding obedience 
to the provision, or to the order (other than an order issued 
in accordance with this proviso), rule, regulation, term, 
condition, or limitation found by the Board to have been 
violated. Any interested person may file with the Board a 
protest or memorandum in support of or in opposition to 
the alteration, amendment, modification, suspension, or rev¬ 
ocation of a certificate. 

Transfer of Certificate ^ 

(i) No certificate may be transferred unless such trans¬ 
fer is approved by the Board as being consistent with the 
public interest 
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Certain Bights Not Conferred by Certificate 

(j) No certificate shall confer any proprietary, property, 
or exclusive right in the use of any air space, civil airway, 
landing area, or air-navigation facility. 

Application for Abandonment 

(k) No air carrier shall abandon any route, or part 
thereof, for which a certificate has been issued by the Board, 
unless, upon the application of such air carrier, after notice 
and hearing, the Board shall find such abandonment to he 
in the public interest. Any interested person may file with 
the Board a protest or memorandum of opposition to or 
in support of any such abandonment. The Board may, by 
regulations or otherwise, authorize such temporary suspen¬ 
sion of service as may he in the public interest. 

Compliance With Labor Legislation 

(l) (1) Every air carrier shall maintain rates of com¬ 
pensation, maximum hours, and other working conditions 
and relations of all of its pilots and copilots who are en¬ 
gaged in interstate air transportation within the continen¬ 
tal United States (not including Alaska) so as to conform 
with decision numbered 83 made by the National Labor 
Board on May 10, 1934, notwithstanding any limitation 
therein as to the period of its effectiveness. 


T ABUTS OF AIB CABREERS 

Filing of Tariffs Required 

Sec. 403 [52 Stat 992, 49 U. S. C. 483] (a) Every air 
carrier . . . shall file with the Board, and print, and keep 
open to public inspection, tariffs showing all rates, fares, 
and charges for air transportation between points served 
~by it, and between points served by it and points served by 
any other air carrier or foreign air carrier when through 
service and through rates shall have been established, and 
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showing to the extent required by regulations of the Board, 
all classifications, rules, regulations, practices, and services 
in connection with such air transportation. Tariffs shall 
be filed, posted, and published in such form and manner, 
and shall contain such information, as the Board shall by 
regulation prescribe; and the Board is empowered to re¬ 
ject any tariff so filed which is not consistent with this sec¬ 
tion and such regulations. Any tariff so rejected shall be 
void. • * • 

Observance of Tariffs; Rebating Prohibited 

(b) No air carrier ... shall charge or demand or collect 
or receive a greater or less or different compensation for 
air transportation, or for any service in connection there¬ 
with, than the rates, fares, and charges specified in its cur¬ 
rently effective tariffs; and no air carrier shall, in any man¬ 
ner or by any device, directly or indirectly, or through any 
agent or broker, or otherwise, refund or remit any portion 
of the rates, fares, or charges so specified, or extend to any 
person any privileges or facilities, with respect to matters 
required by the Board to be specified in such tariffs, except 
those specified therein. Nothing in this Act shall prohibit 
such air carriers under such terms and conditions as the 
Board may prescribe, from issuing or interchanging tickets 
or passes for free or reduced-rate transportation to their 
directors, officers, and employees and their immediate fami¬ 
lies ; witnesses and attorneys attending any legal investiga¬ 
tion in which any such air carrier is interested; persons in¬ 
jured in aircraft accidents and physicians and nurses at¬ 
tending such persons; and any person or property with the 
object of providing relief in cases of general epidemic, pes¬ 
tilence, or other calamitous visitation; • • • 

Notice of Tariff Change 

(c) No change shall be made in any rate, fare, or charge, 
or any classification, rule, regulation, or practice affecting 
such rate, fare, or charge, or the value of the service there¬ 
under, specified in any effective tariff of any air carrier ... 
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except after thirty days’ notice of the proposed change 
filed, posted, and published in accordance with subsection 
(a) of this section. Such notice shall plainly state the 
change proposed to be 'made and the time such change will 
take effect. The Board may in the public interest, by 
regulation or otherwise, allow such change upon notice less 
than that herein specified, or modify the requirements of 
this section with respect to filing and posting of tariffs, 
either in particular instances or by general order appli¬ 
cable to special or pecular circumstances or conditions. 


BATES FOB CABRIAGE OF PERSONS AND PROPERTY 

Carrier’s Duty to Provide Service, Bates, and Divisions 

Sec. 404 [52 Stat. 993, 49 U. S. C. 484] (a) It shall be 
the duty of every air carrier to provide and furnish inter¬ 
state .... air transportation, as authorized by its certifi¬ 
cate, upon reasonable request therefor and to provide rea¬ 
sonable through service in such air transportation in con¬ 
nection with other air carriers; to provide safe and ade¬ 
quate service, equipment, and facilities in connection with 
such transportation; to establish, observe, and enforce just 
and reasonable individual and joint rates, fares, and 
charges, and just and reasonable classifications, rules, reg¬ 
ulations, and practices relating to such air transportation; 
and, in case of such joint rates, fares, and charges, to estab¬ 
lish just, reasonable, and equitable divisions thereof as be¬ 
tween air carriers participating therein which shall not un¬ 
duly prefer or prejudice any of such participating air car¬ 
riers. 

Discrimination 

>■ 

(b) No air carrier . . . shall make, give, or cause any 
undue or unreasonable preference or advantage to any par¬ 
ticular person, port, locality, or description of traffic in air 
transportation in any respect whatsoever or subject any 
particular person, port, locality, or description of traffic in 
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air transportation to any unjust discrimination or any un¬ 
due or unreasonable prejudice or disadvantage in any re¬ 
spect whatsoever. 


Mail Schedules 

(e) Each air carrier shall, from time to time, file with the 
Board and the Postmaster General a statement showing the 
points between which such air carrier is authorized to en¬ 
gage in air transportation, and all schedules, and all 
changes therein, of aircraft regularly operated by the car¬ 
rier between such points, setting forth in respect of each 
such schedule the points served thereby and the time of 
arrival and departure at each such point. The Postmaster 
General may designate any such schedule for the transpor¬ 
tation of mail between the points between which the air car¬ 
rier is authorized by its certificate to transport mail, and 
may, by order, require the air carrier to establish additional 
schedules for the transportation of mail between such 
points. No change shall be made in any schedules desig¬ 
nated or ordered to be established by the Postmaster Gen¬ 
eral except upon ten days 7 notice thereof filed as herein pro¬ 
vided. The Postmaster General may by order disapprove 
any such change or alter, amend, or modify any such sched¬ 
ule or change. No order of the Postmaster General under 
this subsection shall become effective until ten days after 
its issuance. Any person who would be aggrieved by any 
such order of the Postmaster General under this subsection 
may, before the expiration of such ten-day period, apply to 
the Board, under such regulations as it may prescribe, for 
a review of such order. The Board may review, and, if the 
public convenience and necessity so require, amend, revise, 
suspend, or cancel such order; and, pending such review 
and the determination thereof, may postpone the effective 
date of such order. The Board shall give preference to pro¬ 
ceedings under this subsection over all proceedings pending 
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before it. No air carrier shall transport mail in accord¬ 
ance with any schedule other than a schedule designated or 
ordered to be established under this subsection for the trans¬ 
portation of mail 

Maximum Mail Load 

(f) The Board may fix the maximum mail load for any 
schedule or for any aircraft or any type of aircraft; but, in 
the event that mail in excess of the maximum load is ten¬ 
dered by the Postmaster General for transportation by any 
air carrier in accordance with any schedule designated or 
ordered to be established by the Postmaster General under 
subsection (e) of this section for the transportation of mail, 
such air carrier shall, to the extent such air carrier is rea¬ 
sonably able as determined by the Board, furnish facilities 
sufficient to transport, and shall transport, such mail as 
nearly in accordance with such schedule as the Board shall 
determine to be possible. 

Tender of Mail 

(g) Prom and after the issuance of any certificate au¬ 
thorizing the transportation of mail by aircraft, the Post¬ 
master General shall tender mail to the holder thereof, to 
the extent required by the Postal Service, for transporta¬ 
tion between the points named in such certificate for the 
transportation of mail, and such mail shall be transported 
by the air carrier holding such certificate in accordance 
with such rules, regulations, and requirements as may be 
promulgated by the Postmaster General under this section. 


BATES FOB TRANSPORTATION OF MAIL. 

Authority to Fix Bates 

Sec. 406 [52 Stat 998, 49 U. S. C. 486] (a) The Board 
is empowered and directed, upon its own initiative or upon 
petition of the Postmaster General or an air carrier, (1) to 
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fix and determine from time to time, after notice and hear¬ 
ing, the fair and reasonable rates of compensation for the 
transportation of mail by aircraft, the facilities used and 
useful therefor, and the services connected therewith (in¬ 
cluding the transportation of mail by an air carrier by 
other means than aircraft whenever such transportation is 
incidental to the transportation of mail by aircraft or is 
made necessary by conditions of emergency arising from 
aircraft operation), by each holder of a certificate author¬ 
izing the transportation of mail by aircraft, and to make 
such rates effective from such date as it shall determine to 
be proper; (2) to prescribe the method or methods, by air¬ 
craft-mile, pound-mile, weight, space, or any combination 
thereof, or otherwise, for ascertaining such rates of com¬ 
pensation for each air carrier or class of air carriers; and 
(3) to publish the same; and the rates so fixed and deter¬ 
mined shall be paid by the Postmaster General from appro¬ 
priations for the transportation of mail by aircraft. 

Bate-Making Elements 

(b) In fixing and determining fair and reasonable rates 
of compensation under this section, the Board, considering 
the conditions peculiar to transportation by aircraft and to 
the particular air carrier or class of air carriers, may fix 
different rates for different air carriers or classes of air 
carriers, and different classes of service. In determining 
the rate in each case, the Board shall take into considera¬ 
tion, among other factors, the condition that such air car¬ 
riers may hold and operate under certificates authorizing 
the carriage of mail only by providing necessary and ade¬ 
quate facilities and services for the transportation 1 of mail; 
such standards respecting the character and quality of 
service to be rendered by air carriers as may be prescribed 
by or pursuant to law; and the need of each such air car¬ 
rier for compensation for the transportation of mail suffi¬ 
cient to insure the performance of such service, and, to- 


i So in original. 
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gether with all other revenue of the air carrier, to enable 
such air carrier under honest, economical, and efficient man¬ 
agement, to maintain and continue the development of air 
transportation to the extent and of the character and qual¬ 
ity required for the commerce of the United States, the 
Postal Service, and the national defense. 


ACCOUNTS, RECORDS, AND REPORTS 

Filing of Reports 

Seo. 407 [52 Stat. 1000, 49 U. S. C. 487] (a) The Board 
is empowered to require annual, monthly, periodical, and 
special reports from any air carrier; to prescribe the man¬ 
ner and form in which such reports shall be made; and to 
require from any air carrier specific answers to all ques¬ 
tions upon which the Authority may deem information to 
be necessary. Such reports shall be under oath whenever 
the Board so requires. The Board may also require any 
air carrier to file with it a true copy of each or any con¬ 
tract, agreement, understanding, or arrangement, between 
such air carrier and any other carrier or person, in rela¬ 
tion to any traffic affected by the provisions of this Act. 

Disclosure of Stock Ownership 

(b) Each air carrier shall submit annually, and at such 
other times as the Board shall require, a list showing the 
names of each of its stockholders or members holding more 
than 5 per centum of the entire capital stock or capital, as 
the case may be, of such air carrier, together with the name 
of any person for whose account, if other than the holder, 
such stock is held; and a report setting forth a description 
of the shares of stock, or other interest, held by such air 
carrier, or for its account, in persons other than itself. 

Disclosure of Stock Ownership by Officer or Director 

1 (c) Each officer and director of an air carrier shall an¬ 

nually and at such other times as the Board shall require 
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transmit to the Board a report describing the shares of 
stock or other interest held by him in any air carrier, any 
person engaged in any phase of aeronantics, or any com¬ 
mon carrier, and in any person whose principal business, 
in purpose or in fact, is the holding of stock in, or control 
of, air carriers, other persons engaged in any phase of 
aeronautics, or common carriers. 

Form of Accounts 

(d) The Board shall prescribe the forms of any and all 
accounts, records, and memoranda to be kept by air car¬ 
riers, including the accounts, records, and memoranda of 
the movement of traffic, as well as of the receipts and ex¬ 
penditures of money, and the length of time such accounts, 
records, and memoranda shall be preserved; and it shall be 
unlawful for air carriers to keep any accounts, records, or 
memoranda other than those prescribed or approved by the 
Board: Provided, That any air carrier may keep addi¬ 
tional accounts, records, or memoranda if they do not im¬ 
pair the integrity of the accounts, records, or memoranda 
prescribed or approved by the Board and do not constitute 
an undue financial burden on such air carrier. 

Inspection of Accounts and Property 

(e) The Board shall at all times have access to all lands, 
buildings, and equipment of any carrier and to all accounts, 
records, and memoranda, including all documents, papers, 
and correspondence, now or hereafter existing, and kept 
or required to be kept by air carriers; and it may employ 
special agents or auditors, who shall have authority under 
the orders of the Board to inspect and examine any and 
all such lands, buildings, equipment, accounts, records, and 
memoranda. The provisions of this section shall apply, to 
the extent found by the Board to be reasonably necessary 
for the administration of this Act, to persons having con¬ 
trol over any air carrier, or affiliated with any air carrier 
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within the meaning of Section 5 (8) of the Interstate Com¬ 
merce Act, as amended. 1 

CONSOLIDATION, MERGER, AND ACQUISITION OF CONTROL 

Acts Prohibited 

Sec. 408 [52 Stat. 1001, 49 TJ. S. C. 488] (a) It shall be 
unlawful unless approved by order of the Board as pro¬ 
vided in this section— 

(1) For two or more air carriers, or for any air carrier 
and any other common carrier or any person engaged in 
any other phase of aeronautics, to consolidate or merge 
their properties, or any part thereof, into one person for the 
ownership, management, or operation of the properties 
theretofore in separate ownerships; 

(2) For any air carrier, any person controlling an air 
carrier, any other common carrier, or any person engaged 
in any other phase of aeronautics, to purchase, lease or 
contract to operate the properties, or any substantial part 
thereof, of any air carrier; 

(3) For any air carrier or person controlling an air car¬ 
rier to purchase, lease, or contract to operate the prop¬ 
erties, or any substantial part thereof, of any person en¬ 
gaged in any phase of aeronautics otherwise than as an air 
carrier; 

(4) For any foreign air carrier or person controlling a 

i Sec. 5 [49 U. 8. C. 5] (8) For the purpose of paragraph (7) a person 
shall be held to be affiliated with a carrier if by reason of the relationship of 
such person to such carrier (whether by reason of the method of, or eircum- 
stances surrounding organization or operation, or whether established through 
common directors, officers, or stockholders, a voting trust or trusts, a holding 
or investment company or companies, or by any other direct or indirect means), 
it is reasonable to believe that the affairs of any carrier of which control may 
be acquired by such person will be managed in the interest of snch other car¬ 
rier. 

(9) For the purposes of paragraphs (6), (7), (8), and (11), wherever refer¬ 
ence is made to control it is immaterial whether snch control is direct or 
indirect. As used in this paragraph and paragraphs (7), (8), and (11) the 
term “control” shall be construed to include the power to exercise control. 

[Section 5 was restated by the Transportation Act of 1940, 54 Stat. 905, 
approved September 18, 1940.] 
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foreign air carrier to acquire control, in any manner what¬ 
soever, of any citizen of the United States engaged in any 
phase of aeronautics; 

(5) For any air carrier or person controlling an air car¬ 
rier, any other common carrier, or any person engaged in 
any other phase of aeronautics, to acquire control of any 
air carrier in any manner whatsoever; 

(6) For any air carrier or person controlling an air car¬ 
rier to acquire control, in any manner whatsoever, of any 
person engaged in any phase of aeronautics otherwise than 
as an air carrier; or 

(7) For any person to continue to maintain any relation¬ 
ship established in violation of any of the foregoing sub¬ 
divisions of this subsection. 

Power of Board 

(b) Any person seeking approval of a consolidation, 
merger, purchase, lease, operating contract, or acquisition 
of control, specified in subsection (a) of this section, shall 
present an application to the Board, and thereupon the 
Board shall notify the persons involved in the consolida¬ 
tion, merger, purchase, lease, operating contract, or acqui¬ 
sition of control, and other persons known to have a sub¬ 
stantial interest in the proceeding, of the time and place of 
a public hearing. Unless, after such hearing, the Board 
finds that the consolidation, merger, purchase, lease, oper¬ 
ating contract, or acquisition of control will not be con¬ 
sistent with the public interest or that the conditions of 
this section will not be fulfilled, it shall by order, approve 
such consolidation, merger, purchase, lease, operating con¬ 
tract, or acquisition of control, upon such terms and condi¬ 
tions as it shall find to be just and reasonable and with such 
modifications as it may prescribe: Provided, That the 
Board shall not approve any consolidation, merger, pur¬ 
chase, lease, operating contract, or acquisition of control 
which would result in creating a monopoly or monopolies 
and thereby restrain competition or jeopardize another air 
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carrier not a party to the consolidation, merger, purchase, 
lease, operating contract, or acquisition of control: Pro¬ 
vided further , That if the applicant is a carrier other than 
an air carrier, or a person controlled by a carrier other than 
an air carrier or affiliated therewith within the meaning of 
section 5 (8) of the Interstate Commerce Act, as amended, 
such applicant shall for the purposes of this section be con¬ 
sidered an air carrier and the Board shall not enter such 
an order of approval unless it finds that the transaction 
proposed will promote the public interest by enabling such 
carrier other than an air carrier to use aircraft to public 
advantage in its operation and will not restrain competition. 

Interests in Ground Facilities 

(c) The provisions of this section and section 409 shall 
not apply with respect to the acquisition or holding by any 
air carrier, or any officer or director thereof, of (1) any in¬ 
terest in any ticket office, landing area, hangar, or other 
ground facility reasonably incidental to the performance 
by such air carrier of any of its services, or (2) any stock 
or other interest or any office or directorship in any person 
whose principal business is the maintenance or operation of 
any such ticket office, landing area, hangar, or other ground 
facility. 


Jurisdiction of Accounts of Noncarriers 

(d) Whenever, after the effective date of this section, a 
person, not an air carrier, is authorized, pursuant to this 
section, to acquire control of an air carrier, such person 
thereafter shall, to the extent found by the Board to be rea¬ 
sonably necessary for the administration of this Act, be 
subject, in the same manner as if such person were an air 
carrier, to the provisions of this Act relating to accounts, 
records, and reports, and the inspection of facilities and 
records, including the penalties applicable in the case of 
violations thereof. 
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Investigation of Violations 

(e) The Board is empowered, npon complaint or npon 
its own initiative, to investigate and, after notice and hear¬ 
ing, to determine whether any person is violating any pro¬ 
vision of subsection (a) of this section. If the Board finds 
after such hearing that such person is violating any provi¬ 
sion of such subsection, it shall by order require such per¬ 
son to take such action, consistent with the provisions of 
this Act, as may be necessary, in the opinion of the Board, 
to prevent further violation of such provision. 

PROHIBITED INTERESTS 

Interlocking Relationships 

Sec. 409 [52 Stat. 1002, 49 U. S. C. 489] (a) After one 
hundred and eighty days after the effective date of this 
section, it shall be unlawful, unless such relationship shall 
have been approved by order of the Board upon due show¬ 
ing, in the form and manner prescribed by the Board, that 
the public interest will not be adversely affected thereby— 

(1) For any air carrier to have and retain an officer or 
director who is an officer, director, or member, or who as a 
stockholder holds a controlling interest, in any other person 
who is a common carrier or is engaged in any phase of 
aeronautics. 

(2) For any air carrier, knowingly and willfully, to have 
and retain an officer or director who has a representative or 
nominee who represents such officer or director as an officer, 
director, or member, or as a stockholder holding a con¬ 
trolling interest, in any other person who is a common car¬ 
rier or is engaged in any phase of aeronautics. 

(3) For any person who is an officer or director of an air 
carrier to hold the position of officer, director, or member, 
or to be a stockholder holding a controlling interest, or to 
have a representative or nominee who represents such per¬ 
son as an officer, director, or member, or as a stockholder 
holding a controlling interest, in any other person who is a 
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common carrier or is engaged in any phase of aeronautics. 

(4) For any air carrier to have and retain an officer or 
director who is an officer, director, or member, or who as a 

1 stockholder holds a controlling interest, in any person 
whose principal business, in purpose or in fact, is the hold¬ 
ing of stock in, or control of, any other person engaged in 
any phase of aeronautics. 

(5) For any air carrier, knowingly and willfully, to have 
and retain an officer or director who has a representative 
or nominee who represents such officer or director as an 
officer, director, or member or as a stockholder holding a 
controlling interest, in any person whose principal business, 
in purpose or in fact, is the holding of stock in, or control 
of, any other person engaged in any phase of aeronautics. 

(6) For any person who is an officer or director of an air 
carrier to hold the position of officer, director, or member, 
or to be a stockholder holding a controlling interest, or to 
have a representative or nominee who represents such per¬ 
son as an officer, director, or member, or as a stockholder 
holding a controlling interest, in any person whose princi¬ 
pal business, in purpose or in fact, is the holding of stock 
in, or control of, any other person engaged in any phase of 
aeronautics. 

Profit From Transfer of Securities 

(b) After this section takes effect it shall be unlawful 
for any officer or director of any air carrier to receive for 
his own benefit, directly or indirectly, any money or thing 
of value in respect of negotiation, hypothecation, or sale of 
any securities issued or to be issued by such carrier, or to 
share in any of the proceeds thereof. 

LOANS AND FINANCIAL AID 

Sec. 410 [52 Stat. 1003, 49 TJ. S. C. 490] The Board is 
empowered to approve or disapprove, in whole or in part, 
any and all applications made after the effective date of this 
section for or in connection with any loan or other financial 
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aid from the United States or any agency thereof to, or for 
the benefit of, any air carrier. No snch loan or financial aid 
shall be made or given without such approval, and the terms 
and conditions upon which such loan or financial aid is pro¬ 
vided shall be prescribed by the Board. 

METHODS OF COMPETITION 

Sec. 411 [52 Stat. 1003,49 U. S. C. 491] The Board may, 
upon its own initiative or upon complaint by any air car¬ 
rier . . ., if it considers that such action by it would be in 
the interest of the public, investigate and determine whether 
any air carrier . . . has been or is engaged in unfair or 
deceptive practices or unfair methods of competition in air 
transportation. If the Board shall find, after notice and 
hearing, that such air carrier ... is engaged in such un¬ 
fair or deceptive practices or unfair methods of competi¬ 
tion, it shall order such air carrier ... to cease and desist 
from such practices or methods of competition. 

POOLING AND OTHER AGREEMENTS 

Filing of Agreements Required 

Sec. 412 [52 Stat. 1004, 49 U.S.C.492] (a) Everyaircar- 
rier shall file with the Board a true copy, or, if oral, a true 
and complete memorandum, of every contract or agreement 
(whether enforceable by provisions for liquidated damages, 
penalties, bonds, or otherwise) affecting air transportation 
and in force on the effective date of this section or here¬ 
after entered into, or any modification or cancellation 
thereof, between such air carrier and any other air carrier, 
foreign air carrier, or other carrier for pooling or appor¬ 
tioning earnings, losses, traffic, service, or equipment, or 
relating to the establishment or transportation rates, fares, 
charges, or classifications, or for preserving and improving 
safety, economy, and efficiency of operation, or for con¬ 
trolling, regulating, preventing, or otherwise eliminating 
destructive, oppressive, or wasteful competition, or for 
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regulating stops, schedules, and character of service, or for 
other cooperative working arrangements. 

Approval by Board 

(b) The Board shall by order disapprove any such con¬ 
tract or agreement, whether or not previously approved by 
it, that it finds to be adverse to the public interest, or in 
violation of this Act, and s hall by order approve any such 
contract or agreement, or an y modification or cancellation 
thereof, that it does not find to be adverse to the public In- 
.terest. or in violation of this Act ; except that the Board 
may not approve any contract or agreement between an air 
carrier not directly engaged in the operation of aircraft in 
air transportation and a common carrier subject to the In¬ 
terstate Commerce Act, as amended, governing the compen¬ 
sation to be received by such common carrier for trans¬ 
portation services performed by it. 

• ••••••••• 


LEGAL RESTRAINTS 

Sec. 414 [52 Stat. 1004, 49 U. S. C. 494] Any person 
affected by any order made under sections 408, 409, or 4l2 ~ 
of this Act shall be. and i s hereby, relieve d from the opera- 
^ tions of tne ••antitrust laws.” as designated in section 1 of 
the Act entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other 
purposes”, approved October 15,1914, and of all other re¬ 
straints or prohibitions made by, or imposed under, au¬ 
thority of law, insofar as may be necessary to enable such 
person to do anything UllllWr izea, approved, or required by 
such, order. 


INQUIRY INTO AIR CARRIES MANAGEMENT 

Sec. 415 [52 Stat. 1004, 49 U. S. C. 495] For the pur¬ 
pose of exercising and performing its powers and duties 
under this Act, the Board is empowered to inquire into the 
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management of the business of any air carrier and, to the 
extent reasonably necessary for any such inquiry, to ob¬ 
tain from such carrier, and from any person controlling or 
controlled by, or under common control with, such air car¬ 
rier, full and complete reports and other information. 

CLASSIFICATION AND EXEMPTION OF OABMEBS 

Classification 

Sec. 416. [52 Stat. 1004, 49 U. S. C. 496] (a) The Board 
may from time to time establish such just and reasonable 
classifications or groups of air carriers for the purposes of 
this title as the nature of the services performed by such 
air carriers shall require; and such just and reasonable 
rules, and regulations, pursuant to and consistent with the 
provisions of this title, to be observed by each such class or 
group, as the Board finds necessary in the public interest. 

Exemptions 

(b) (1) The Board, from time to time and to the extent 
necessary, may (except as provided in paragraph (2) of 
this subsection) exempt from the requirements of this 
title or any provision thereof, or any rule, regulation, term, 
condition, or limitation prescribed thereunder, any air car¬ 
rier or class of air carriers, if it finds that the enforcement 
of this title or such provision, or such rule, regulation, 
term, condition, or limitation is or would be an undue bur¬ 
den on such air carrier or class of air carriers by reason of 
the limited extent of, or unusual circumstances affecting, 
the operations of such air carrier or class of air carriers 
and is not in the public interest. 

(2) The Board shall not exempt any air carrier from 
any provision of subsection (1) of section 401 of this title, 
except that (A) any air carrier not engaged in scheduled 
air transportation, and (B), to the extent that the opera¬ 
tions of such air carrier are conducted during daylight 
hours, any air carrier engaged in scheduled air transpor- 
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tation, may be exempted from the provisions of paragraphs 
(1) and (2) of such subsection if the Board finds, after, 
notice and hearing, that, by reason of the limited extent of, 
or unusual circumstances affecting, the operations of any 
such air carrier, the enforcement of such paragraphs is or 
would be such an undue burden on such air carrier as to 
obstruct its development and prevent it from beginning or 
continuing operations, and that the exemption of such air 
carrier from such paragraphs would not adversely affect 
the public interest: Provided, That nothing in this snbsec- 
tion shall be deemed to authorize the Board to exempt any 
air carrier from any requirement of this title, or any pro¬ 
vision thereof, or any rule, regulation, term, condition, or 
limitation prescribed thereunder which provides for maxi¬ 
mum flying hours for pilots or copilots. 


TITLE V—NATIONALITY AND OWNERSHIP 

OF AIRCRAFT 

(This title of the Act contains the provisions for the 
registration of aircraft, engines, propellers, and appliances, 
provides for the recordation of aircraft ownership and 
liens on aircraft and conveyances of aircraft.) 

TITLE VI—CIVIL AERONAUTICS SAFETY 
REGULATIONS 

(This title provides general powers with respect to the 
establishment of standards, rules and regulations for the 
operation of aircraft, and for the licensing of airmen and 
individual aircraft, and also for the maintenance and in¬ 
spection of aircraft and components used in air transpor¬ 
tation.) 
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TITLE IX—PENALTIES 


CRIMINAL PENALTIES 

General 

Sec. 902 [52 Stat. 1015, 49 U. S. C. 622] (a) Any person 
who knowingly and willfully violates any provision of this 
Act (except titles V, VI, and VII), or any order, rule, or 
regulation issued under any such provision or any term, 
condition, or limitation of any certificate or permit issued 
under title IV, for which no penalty is otherwise herein 
provided, shall he deemed guilty of a misdemeanor and 
upon conviction thereof shall be subject for the first offense 
to a fine of not more than $500, and for any subsequent 
offense to a fine of not more than $2,000. If such violation 
is a continuing one, each day of such violation shall consti¬ 
tute a separate offense. 


Granting Rebates 

(d) Any air carrier or foreign air carrier, or any officer, 

agent, employee, or representative thereof, who shall, know¬ 
ingly and willfully, offer, grant, or give, or cause to be 
offered, granted, or given, any rebate or other concession 
in violation of the provisions of this Act, or who, by any 
device or means, shall, knowingly and willfully, assist, or 
shall willingly suffer or permit, any person to obtain trans¬ 
portation or services subject to this Act at less than the 
rates, fares, or charges lawfully in effect, shall he deemed 
guilty of a misdemeanor and, upon conviction thereof, shall 
be subject for each offense to a fine of not less than $100 
and not more than $5,000. „ 

Failure To File Reports; Falsification of Records 

(e) Any air carrier, or any officer, agent, employee, or 
representative thereof, who shall knowingly and willfully, 
fail or refuse to make a report to the Board as required by 
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this Act, or to keep or preserve accounts, records, and 
memoranda in the form and manner prescribed or approved 
by the Board, or shall, knowingly and willfully, falsify, 
mutilate, or alter any such report, account, record, or 
memorandum, or shall knowingly and willfully file any false 
report, account, record, or memorandum, shall be deemed 
guilty of a misdemeanor and, upon conviction thereof, be 
subject for each offense to a fine of not less than $100 and 
not more than $5,000. 


TITLE X—PROCEDURE 


COMPLAINTS TO AND INVESTIGATIONS BY THE BOABD 

Filing of Complaints Authorized 

Sec. 1002 [2 Stat. 1018, 49 U. S. C. 642] (a) Any person 
may file with the Board a complaint in writing with respect 
to anything done or omitted to be done by any person in 
contravention of any provision of this Act, or of any re¬ 
quirement established pursuant thereto. If the person com¬ 
plained against shall not satisfy the complaint and there 
shall appear to be any reasonable ground for investigating 
the complaint, it shall be the duty of the Board to investi¬ 
gate the matters complained of. Whenever the Board is 
of the opinion that any complaint does not state facts which 
warrant an investigation or action on its part, it may dis¬ 
miss such complaint without hearing. 

Investigations on Initiative of Board 

(b) The Board is empowered at any time to institute an 
investigation, on its own initiative, in any case and as to 
any matter or thing concerning which complaint is author¬ 
ized to be made to or before the Board by any provision of 
this Act, or concerning which any question may arise under 
any of the provisions of this Act, or relating to the en- 




forcement of any of the provisions of this Act. The Board 
shall have the same power to proceed with any investigation 
instituted on its own motion as though it had been appealed 
to by complaint. 

Entry of Orders for Compliance With Act 

(c) If the Board finds, after notice and hearing, in any 
investigation instituted upon complaint or upon its own 
initiative, that any person has failed to comply with any 
provision of this Act or any requirement established pur¬ 
suant thereto, the Board shall issue an appropriate order 
to compel such person to comply therewith. 

Power to Prescribe Rates and Practices of Air Carriers 

(d) Whenever, after notice and hearing, upon complaint, 
or upon its own initiative, the Board shall be of the opinion 
that any individual or joint rate, fare, or charge demanded, 
charged, collected or received by any air carrier for inter¬ 
state ... air transportation, or any classification, rule, 
regulation, or practice affecting such rate, fare, or charge, 
or the value of the service thereunder, is or will be unjust 
or unreasonable, or unjustly discriminatory, or unduly 
preferential, or unduly prejudicial, the Board shall deter¬ 
mine and prescribe the lawful rate, fare, or charge (or the 
marimTim or Tninimnm, or the marinrnrm and minimum 
thereof) thereafter to be demanded, charged, collected, or 
received, or the lawful classification, rule, regulation, or 
practice thereafter to be made effective: . . . 

Rule of Rate Making 

(e) In exercising and performing its powers and’ duties 
with respect to the determination of rates for the carriage 
of persons or property, the Board shall take into considera¬ 
tion, among other factors: 

(1) The effect of such rates upon the movement of 

traffic; 

9 * 
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(2) The need in the public interest of adequate and 
efficient transportation of persons and property by air 
carriers at the lowest cost consistent with the furnish¬ 
ing of such service; 

(3) Such standards respecting the character and 
quality of service to be rendered by air carriers as 
may be prescribed by or pursuant to law; 

(4) The inherent advantages of transportation by 
aircraft; and 

(5) The need of each air carrier for revenue suffi¬ 
cient to enable such air carrier, under honest, eco¬ 
nomical, and efficient management, to provide adequate 
and efficient air carrier service. 


Suspension of Rates 

(g) Whenever any air carrier shall file with the Board a 
tariff stating a new individual or joint (between air car¬ 
riers) rate, fare, or charge for interstate ... air transpor¬ 
tation or any classification, rule, regulation, or practice 
affecting such rate, fare, or charge, or the value of the serv¬ 
ice thereunder, the Board is empowered, upon complaint or 
upon its own initiative, at once, and, if it so orders, without 
answer or other formal pleading by the air carrier, but upon 
reasonable notice, to enter upon a hearing concerning the 
lawfulness of such rate, fare, or charge, or such classifica¬ 
tion, rule, regulation, or practice; and pending such hear¬ 
ing and the decision thereon, the Board, by filing with such 
tariff, and delivering to the air carrier affected thereby, a 
statement in writing of its reasons for such suspension, may 
suspend the operation of such tariff and defer the use of 
such rate, fare, or charge, or such classification, rule, regu¬ 
lation, or practice, for a period of ninety days, and, if the 
proceeding has not been concluded and a final order made 
within such period the Board may, from time to time, ex¬ 
tend the period of suspension, but not for a longer period in 
the aggregate than one hundred and eighty days beyond the 
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time when such tariff would otherwise go into effect; and, 
after hearing, whether completed before or after the rate, 
fare, charge, classification, rule, regulation, or practice goes 
into effect, the Board may make such order with reference 
thereto as would be proper in a proceeding instituted after 
such rate, fare, charge, classification, rule, regulation, or 
practice had become effective. If the proceeding has not 
been concluded and an order made within the period of sus¬ 
pension, the proposed rate, fare, charge, classification, rule, 
regulation, or practice shall go into effect at the end of such 
period: Provided, That this subsection shall not apply, to 
any initial tariff filed by any air carrier. 

Power to Prescribe Divisions of Bates 

(h) Whenever, after notice and hearing, upon complaint 
or upon its own initiative, the Board is of the opinion that 
the divisions of joint rates, fares, or charges for air trans¬ 
portation are or will be unjust, unreasonable, inequitable, 
or unduly preferential or prejudicial as between the air 
carriers or foreign air carriers parties thereto, the Board 
shall prescribe the just, reasonable, and equitable divisions 
thereof to be received by the several air carriers. The 
Board may require the adjustment of divisions between 
such air carriers from the date of filing the complaint or 
entry of order of investigation, or such other date subse¬ 
quent thereto as the Board finds to be just, reasonable, and 
equitable. 

Power To Establish Through Air Transportation Service 

(i) The Board shall, whenever required by the public 
convenience and necessity, after notice and hearing, upon 
complaint or upon its own initiative, establish through 
service and joint rates, fares, or charges (or the maxima or 
minima, or the maxima and minima thereof) for interstate 
... air transportation, or the classifications, rules, regu¬ 
lations, or practices affecting such rates, fares, or charges, 
or the value of the service thereunder, and the terms and 
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conditions nnder which snch through service shall be oper¬ 


ated • • • 



EVIDENCE 


Power To Take Evidence 

Sec. 1004 [52 Stat. 1021, 49 U. S. C. 644] (a) Any mem- 
i her or examiner of the Board, when duly designated by the 
Board for such purpose, may hold hearings, sign and issue 
subpenas, administer oaths, examine witnesses, and receive 
evidence at any place in the United States designated by 
the Board. In all cases heard by an examiner or a single 
i member the Board shall hear or receive argument on re¬ 
quest of either party. 

Power To Issue Subpena 

(b) For the purposes of this Act the Board shall have the 
power to require by subpena the attendance and testimony 
of witnesses and the production of all books, papers, and 
documents relating to any matter under investigation. 
Witnesses summoned before the Board shall be paid the 
same fees and mileage that are paid witnesses in the courts 
of the United States. 

Enforcement of Subpena 

(c) The attendance of witnesses, and the production of 
i books, papers, and documents, may be required from any 

place in the United States, at any designated place of hear¬ 
ing. In case of disobedience to a subpena, the Board, or 
any party to a proceeding before the Board, may invoke the 
aid of any court of the United States in requiring attend¬ 
ance and testimony of witnesses and the production of such 
books, papers, and documents under the provisions of this 
section. 
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Contempt 

(d) Any court of the United States within the jurisdic¬ 
tion of which an inquiry is carried on may, in case of con¬ 
tumacy or refusal to obey a subpena issued to any person, 
issue an order requiring such person to appear before the 
Board (and produce books, papers, or documents if so or¬ 
dered) and give evidence touching the matter in question; 
and any failure to obey such order of the court may be pun¬ 
ished by such court as a contempt thereof. 

Deposition 

(e) The Board may order testimony to be taken by depo¬ 
sition in any proceeding or investigation pending before it, 
at any stage of such proceeding or investigation . . . Any 
person may be compelled to appear and depose, and to pro¬ 
duce books, papers, or documents, in the same manner as 
witnesses may be compelled to appear and testify and pro¬ 
duce like documentary evidence before the Board, as here¬ 
inbefore provided. 

Method of Taking Depositions 

(f) Every person deposing as herein provided shall be 
cautioned and shall be required to swear (or affirfn, if he so 
request) to testify the whole truth, and shall be carefully 
examined. His testimony shall be reduced to writing by 
the person taking the deposition, or under his direction, and 
shall, after it has been reduced to writing, be subscribed by 
the deponent. All depositions shall be promptly filed with 
the Board. 

Foreign Depositions 

(g) If a witness whose testimony may be desired to be 
taken by deposition be in a foreign country, the deposition 
may be taken, provided the laws of the foreign country so 
permit, by a consular officer or other person commissioned 
by the Board, or agreed upon by the parties by stipulation 
in writing to be filed with the Board, or may be taken under 
letters rogatory issued by a court of competent jurisdiction 
at the request of the Board. 
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Fees 


(h) Witnesses whose depositions are taken as authorized 
in this Act, and the persons taking the same, shall severally 
be entitled to the same fees as are paid for like services in 
the courts of the United States . . . 

Compelling Testimony 

(i) No person shall be excused from attending and tes¬ 
tifying, or from producing books, papers, or documents 
before the Board, or in obedience to the snbpena of the 
Board, or in any cause or proceeding, criminal or other¬ 
wise, based upon or growing out of any alleged violation 
of this Act, or of any rule, regulation, requirement, or order 
thereunder, or any term, condition, or limitation of any cer¬ 
tificate or permit, on the ground, or for the reason, that the 
testimony or evidence, documentary or otherwise, required 
of him may tend to incriminate him or subject him to a 
penalty or forfeiture; but no individual shall be prosecuted 
or subjected to any penalty or forfeiture for or on account 
of any transaction, matter, or thing concerning which he is 
compelled, after having claimed his privilege against self- 
incrimination, to testify or produce evidence, documentary 
or otherwise, except that any individual so testifying shall 
not be exempt from prosecution and punishment for per¬ 
jury committed in so testifying. 


OBDEBS, NOTICES, AND SERVICE 

Seo. 1005 [52 Stat 1023, 49 U. S. C. 645] 


Compliance With Order Required 

(e) It shall be the duty of every person subject to this 
Act, and its agents and employees, to observe and comply 
with any order, rule, regulation, or certificate issued by the 
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Board under this Act affecting such person so long as the 
same shall remain in effect. 


JUDICIAL REVIEW OF BOARD’S ORDERS 

Orders of Board Subject to Review 

Sec. 1006 [52 Stat. 1024, 49 U. S. C. 646] (a) Any or¬ 
der, affirmative or negative, issued by the Board under this 
Act, except any order in respect of any foreign air carrier 
subject to the approval of the President . . . shall be sub¬ 
ject to review by the circuit courts of appeals of the United 
States or the United States Court of Appeals for the Dis¬ 
trict of Columbia upon petition, filed within sixty days after 
the entry of such order, by any person disclosing a sub¬ 
stantial interest in such order. After the expiration of said 
sixty days a petition may be filed only by leave of court 
upon a showing of reasonable grounds for failure to file the 
petition theretofore. 

Venue 

(b) A petition under this section shall be filed in the 
court for the circuit wherein the petitioner resides or has 
his principal place of business or in the United States 
Court of Appeals for the District of Columbia. 

Notice of Board; Piling of Transcript 

(c) A copy of the petition shall, upon filing, be forthwith 
transmitted to the Board by the clerk of the court; and the 
Board shall thereupon certify and file in the court a tran¬ 
script of the record, if any, upon which the order com¬ 
plained of was entered. 

Power of Court 

(d) Upon transmittal of the petition to the Board, the 
court shall have exclusive jurisdiction to affirm, modify, or 
set aside the order complained of, in whole or in part, and if 
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need be, to order farther proceedings by the Board. Upon 
good cause shown, interlocutory relief may be granted by 
stay of the order or by such mandatory or other relief as 
may be appropriate: Provided, That no interlocutory relief 
may be granted except upon at least five days’ notice to 
the Board. 

Findings of Fact by Board Conclusive 

(e) The findings of facts by the Board, if supported by 
substantial evidence, shall be conclusive. No objection to 
an order of the Board shall be considered by the court un¬ 
less such objection shall have been urged before the Board 
or, if it was not so urged, unless there were reasonable 
grounds for failure to do so. 

Certification or Certiorari 

(f) The judgment and decree of the court affirming, 
modifying, or setting aside any such order of the Board 
shall be subject only to review by the Supreme Court of 
the United States upon certification or certiorari as pro¬ 
vided in sections 239 and 240 of the Judicial Code. 

JUDICIAL ENFORCEMENT 

Jurisdiction of Court 

Sec. 1007 [52 Stati 1025,49 U. S. C. 647] (a) If any person 
violates any provision of this Act, or any rule, regulation, 
requirement, or order thereunder, or any term, condition, 
or limitation of any certificate or permit issued under this 
Act, the Board, its duly authorized agent, or, in the case of 
a violation of section 401 (a) of this Act, any party in in¬ 
terest, may apply to the district court of the United States, 
for any district wherein such person carries on his business 
or wherein the violation occurred, for the enforcement of 
such provision of this Act, or of such rule, regulation, re¬ 
quirement, order, term, condition, or limitation; and such 
court shall have jurisdiction to enforce obedience thereto 


by a writ of injunction or other process, mandatory or 
otherwise, restraining snch person, his officers, agents, em¬ 
ployees, and representatives, from farther violation of 
such provision of this Act or of snch rule, regulation, re¬ 
quirement, order, term, condition, or limitation, and enjoin¬ 
ing upon them obedience thereto. 

Application for Enforcement 

(b) Upon the reqnest of the Board, it shall be the 
duty of any district attorney of the United States to whom 
the Board may apply to institute in the proper court 
and to prosecute under the direction of the Attorney Gen¬ 
eral all necessary proceedings for the enforcement of the 
provisions of this Act or any rule, regulation, requirement, 
or order thereunder, or any term, condition, or limitation of 
any certificate or permit, and for the punishment of all vio¬ 
lations thereof, and the costs and expenses of such prose¬ 
cutions shall be paid ont of the appropriations for the ex¬ 
penses of the courts of the United States. 


TITLE XI—MISCELLANEOUS 


. REMEDIES NOT EXCLUSIVE 

Seo. 1106 [52 Stat 1027, 49 U. S. C. 6761 Nothing con¬ 
tained in this Act shall in any way abridge or alter the 
remedies now existing at common law or by statute, but the 

provisions of this Act are in addition to such remedies. 

% 

AMENDMENTS AND KEPBALS 

Sec. 1107 [52 Stat. 1027, 49 U. S. C. 677] 


(f) Section 5 (a) of the Federal Trade Commission Act, 
approved September 26, 1914, as amended (38 Stat 719; 
U. S. C.,1934 ecL, title 15, sec. 41), is further amended by 






inserting before the words “and persons” the following: 
“air carriers and foreign air carriers subject to the Civil 
Aeronautics Act of 1938,”. 

• • . • ' • t • • . • • • 

(k) . . . (A)nd all other Acts or parts of Acts incon¬ 
sistent with any provision of this Act are hereby repealed. 

• ••••••••• 

Sections of the Interstate Commerce Act 

Sec. 9 [24 Stat 382, 49 TJ. S. C. 9]. Any person or per¬ 
sons claiming to be damaged by any common carrier sub¬ 
ject to the provisions of this chapter may either make com¬ 
plaint to the commission as hereinafter provided for, or 
may bring suit in his or their own behalf for the recovery 
of the damages for which such common carrier may be 
liable under the provisions of this chapter, in any district 
court of the United States of competent jurisdiction; but 
such person or persons shall not have the right to pursue 
both of said remedies, and must in each case elect which one 
of the two methods of procedure herein provided for he 
or they will adopt . . . 

Sec. 22 [24 Stat 387, 49 U. S. C. 22]. • • • (N)othing 
in this chapter contained shall in any way abridge or alter 
the remedies now existing at common law or by statute, but 
the provisions of this chapter are in addition to such rem¬ 
edies. ... 

Section 15 of the Shipping Act 

Sec. 15 [39 Stat 733, 46 U. S. C. 814], Every common 
carrier by water, or other person subject to this chapter, 
shall file immediately with the commission a true copy, or, 
if oral, a true and complete memorandum, of every agree¬ 
ment, with another such carrier or other person subject to 
this chapter, or modification or cancellation thereof, to 
which it may be a party or conform in whole or in part, 





fixing or regulating transportation rates or fares; giving 
or receiving special rates, accommodations, or other special 
privileges or advantages; controlling, regulating, prevent¬ 
ing, or destroying competition; pooling or apportioning 
earnings, losses, or traffic; allotting ports or restricting or 
otherwise regulating the number and character of sailings 
between ports; limiting or regulating in any way the vol¬ 
ume or character of freight or passenger traffic to be car¬ 
ried; or in any manner providing for an exclusive, pref¬ 
erential, or cooperative working arrangement. The term 
“agreement” in this section includes understandings, con¬ 
ferences, and other arrangements. 

The commission may by order disapprove, cancel, or 
modify any agreement, or any modification or cancellation 
thereof, whether or not previously approved by it, that it 
finds to be unjustly discriminatory or unfair as between 
carriers, shippers, exporters, importers, or ports, or be¬ 
tween exporters from the United States and their foreign 
competitors or to operate to the detriment of the commerce 
of the United States, or to be in violation of this chapter, 
and shall approve all other agreements, modifications, or 
cancellations. 

Agreements existing at the time of the organization of 
the commission shall be lawful until disapproved by the 
commission. It shall be unlawful to carry out any agree¬ 
ment or any portion thereof disapproved by the commis¬ 
sion. 

All agreements, modifications, or cancellations made 
after the organization of the commission shall be lawful 
only when and as long as approved by the commission, and 
before approval or after disapproval it shall be unlawful 
to carry out in whole or in part, directly or indirectly, any 
such agreement, modification, or cancellation. 

Every agreement, modification, or cancellation lawful un¬ 
der tins section shall be excepted from the provisions of 
sections 1-11 and 15 of Title 15, and amendments and Acts 
supplementary thereto. 
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Whether certificated air carriers, incorporated in states 
other than the District of Columbia, whose business is car¬ 
ried on ontside of the District of Columbia^ who do not 
serve the District of Colombia, and who have an employee 
in the District of Colombia solely for the purpose of con¬ 
tact with agencies of the Federal Government and other 
public and quasi-public agencies relative to Federal regu¬ 
lation of, and Federal legislation concerning, such air car¬ 
riers, fore subject to suit and may be served with process in 
the District of Columbia by a private plaintiff in a Sherman 
Act suit for triple-damages and injunction. 









Whether certificated air carriers, incorporated in states 
other than the District of Columbia, whose business is car¬ 
ried on outside of the District of Columbia, who do not 
serve the District of Columbia, and who have an employee 
in the District of Columbia solely for the purpose of con¬ 
tact with agencies of the Federal Government and other 
public and quasi-public agencies relative to Federal regu¬ 
lation of, and Federal legislation concerning, such air car¬ 
riers, are subject to suit and may be served with process in 
the District of Columbia by a private plaintiff in a Sherman 
Act suit for triple-damages and injunction. 


_ 
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United States Court of Appeals 

For the District op Columbia. Circuit 
October Term, 1950 


No. 10731 


S. S. W., INC., a Corporation, Appellant, 

. v. 

AIR TRANSPORT ASSOCIATION OF AMERICA, 
BRANIFF AIRWAYS, INO, CONTINENTAL AIR 
LINES, INC., ET. AIu, Appellees. 


Appeal from the United States District Court for the * 
District of Columbia. 

ADDITIONAL BRIEF FOR APPELLEES 
BRANIFF AIRWAYS* INC AND CONTINENTAL 

AIR LINES* INC. 

JURISDICTIONAL STATEMENT. 

* < _ * 

The main question presented by this appeal is set forth 
and discussed by the main Brief for Appellees, in which 
both Appellee Braniff Airways, Inc. and Appellee Conti¬ 
nental Air Lines, Inc. have joined. That brief discusses 
the point which formed the basis for the opinion of the Dis¬ 
trict Court below, 91 F. Supp. 269 (1950), and Appellant’s 
Brief states the jurisdictional basis for the appeal. A de- 
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tision may, however, be affirmed on grounds other than 
those of the Court below and this brief presents such addi¬ 
tional grounds for affirmance. This Honorable Court has 
jurisdiction to consider these additional grounds, if neces¬ 
sary to an affirmance. Levris-Hatt Iron Works v. Chevery 
Corp., 57 App. D. C. 364, 23 F. 2d 972 (1928). 

Inasmuch as the additional ground for affirmance herein 
discussed is applicable to but two Appellees, it is here pre¬ 
sented in an additional brief. 

STATEMENT OF THE CASE WITH RESPECT TO THE 
ADDITIONAL GROUNDS FOR AFFIRMANCE. 

Proceedings Below. 

On April 4th, 1949, a complaint was filed in the then Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia in which were named defendants, among others, Braniff 
Airways, Inc., with address of 815 Fifteenth Street, N. W., 
Washington, D. C., and Continental Airlines, Inc., with ad¬ 
dress of Shoreham Building, 15th and “H” Streets, N. W., 
Washington, D. C. (App. 1-23). Such complaint purported 
to be filed under Section 7 of the Sherman Act, 26 Stat. 209, 
and Sections 4, 12 and 16 of the Clayton Act, 28 Stat. 731. 
Both Appellees were alleged to maintain an office in the 
District of Columbia, at the respective addresses stated, 
for the transaction of business (App. 4, 5). 

Both Appellees moved to dismiss the complaint or to 
quash service of summons, with supporting affidavits, on 
the grounds that the District Court lacked jurisdiction 
over the person of the Appellees, the venue was improper, 
and service of process was insufficient (App. 31-2,57-60).* 
The complaint was, thereafter, dismissed (App. 70-1), al¬ 
though upon another ground (App. 66-70). 

"▲ppdlaiit Sled affidavits in opposition, but these were s h own to be in- 
aeenrate at the hearing and apparently have been abandoned on this appeal, 
inasmuch as the Appellant did not designate soeh affidavits for frxrtnffim in 
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we record. 
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Pacts Relative to Bxmidff Airways, Inc. 

Appellee Braniff is a corporation formed and existing 
under the laws of the State of Oklahoma, having its princi¬ 
pal place of business at Love Field, Dallas, Texas, and is 
engaged in the business of air transportation through the 
States of Illinois, Iowa, Missouri, Kansas, Oklahoma, Colo¬ 
rado, Texas and Tennessee, and in parts of South and Cen¬ 
tral America. It is not authorized to engage in air trans¬ 
portation to and from the District of Columbia, and does 
not do so. None of its operations, management, sales or 
solicitation of business is carried on in the District of Co¬ 
lumbia. (App. 58-9). 

Appellee Braniff’s business is subject to complete regu¬ 
lation by the Civil Aeronautics Board, its operating proce¬ 
dures are subject to regulation by the Civil Aemoutics Ad¬ 
ministration, and its carriage of mail is regulated by the 
United States Post Office. With respect to its international 
routes and activities, it must consult frequently with the 
United States Department of State. (App. 58-3). 

Appellee Braniff maintains an office at 815 Fifteenth 
Street, N. W., Washington, D. C., for one Jess Bennett, As¬ 
sistant to the President of Appellee Braniff, and his secre¬ 
tary. (App. 58). 

Mr. Bennett is in Washington to maintain contact with 
public and quasi-public agencies. Mr. Bennett does not 
solicit any business for Appellee Braniff Airways, Inc. in 
the District of Columbia, nor does he sell or offer for sale 
any transportation or tickets covering air transportation 
on Appellee Braniff or on any other air carrier (App. 59). 

Appellee Braniff does not maintain any ticket office or 
sales organization in the District of Columbia, nor solicit 
business therein, nor sell nor offer for sale tickets therein. 
The only office in the District of Columbia is for the pur¬ 
pose of contacting Federal Agencies (App. 59-60). 

Appellee Braniff has never transacted any phase of its 
business of air transportation within the District of Colum¬ 
bia (App. 60). 
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Facts Relative to Continental Air Lines, Inc. 

Appellee Continental is a corporation formed and exist¬ 
ing under the laws of the State of Nevada, having its prin¬ 
cipal place of business at Stapleton Airfield, Denver, Colo¬ 
rado, and is engaged in the business of air transportation 
through the states of Colorado, Kansas, Missouri, Okla¬ 
homa, Texas and New Mexico. None of its operations, 
management, sales or solicitation of business is carried on 
in the District of Columbia (App. 32). 

Appellee Continental maintains an office in the District 
of Columbia for one of its Vice-Presidents, one Ronald C. 
Kinsey, and a secretary. His activities are substantially 
the same as are Mr. Bennett’s on behalf of Appellee 
Braniff (App. 32). 

STATEMENT OF POINT. 

The judgment of the District Court dismissing the com¬ 
plaint may be affirmed as to Appellees Braniff Airways, 
Inc. and Continental Air Lines, Inc. because the District 
Court lacked jurisdiction over the person of these Ap¬ 
pellees, venue was improper as to these Appellees, and 
service of process was insufficient as to these Appellees. 

SUMMARY OF ARGUMENT. 

The question here presented was urged before the Dis¬ 
trict Court, although that Court dismissed the complaint 
on another ground. It may be here urged as an alterna¬ 
tive ground for affirmance as to Appellees Braniff and Con¬ 
tinental. Lewis-Hall Iron Works v. Blair, 57 App. D. C. 
364, 23 F. 2d 972 (1928). . 

The only corporate activity of Appellees Braniff and 
Continental within the District of Columbia was to main¬ 
tain a representative to serve as a contact with the Federal 
Government Such a representative is essential for al¬ 
most any business corporation of any size, and especially 
for an airline such as these Appellees, who are strictly 


5 


regulated as a public utility by the Civil Aeronautics Board, 
the Civil Aeronautics Administration and other Federal 
agencies. 

Neither of Appellees are incorporated in this District, 
their principal places of business are outside this District 
and they are not carrying on business here. They are, 
therefore, neither “inhabitants of” nor “found” here, so 
that process may not be served on them here. Clayton Act, 
Section 12 (15 U. S. C. 522, 28 Stat 731). 

The maintenance of such a representative is not “doing 
business” in the District of Columbia. Mueller Brass Co. 
v. Alexander Milbum Co., 80 TJ. S. App. D. C. 274 (1945). 
Venue may not, therefore, be laid in this District. Clayton 
Act, Section 12, supra. 

Had the District Court not dismissed the complaint as to 
all Appellees for the reason stated in its opinion, it should 
have had to dismiss the complaint as to Appellees Braniff 
and Continental because it lacked jurisdiction over the 
person of these Appellees, venue was improper as to them, 
and service of process was insufficient as to them. 

ARGUMENT. 

The Grounds Here Presented May Be Considered on This 
Appeal as Alternate Grounds for Affirmance. 

The point raised in this additional brief was not the basis 
of the District Court’s ruling (App. 66-71). The reasons 
for the correctness of the ground relied upon by the Dis¬ 
trict Court are set forth in the Brief for Appellees filed 
herein. The District Court’s action was also correct with 
respect to Appellees Braniff and Continental upon addi¬ 
tional grounds, which were urged below (App. 31-2, 57-60), 
namely lack of jurisdiction of the person of these Ap¬ 
pellee, improper venue, and insufficient service of process. 
Under Federal Rule of Civil Procedure 12 (b) (2), (3) and 
(4) these were proper grounds for dismissal of the com¬ 
plaint On appeal, these grounds may form the basis for 
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this Court’s opinion, although not the ground upon which 
the District Court based its order. Securities & Exchange 
Commission v. Chenery Corp., 318 U. S. 80 (1943); Letois- 
EaU Iron Works v. Blair, 57 App. D. C. 364, 23 F. 2d 972 
(1928); Simpkins v. Brooks, 49 A 2d 549 (Mun. App. D. C. 
1946). In fact, inasmuch as they relate to the jurisdiction 
of the District Court, and the defect is apparent on the face 
of the record, this Court would consider the point on ap¬ 
peal whether or not relied upon by Appellees in the court 
below. Leiois-Hatt Iron Works v. Blair, supra. 

The District Court Had No Jurisdiction Oyer the Person of 
These Appellees, Venue Was Improper As to Them, 
and Service of Process Was Insufficient 

Section 12 of the Clayton Act (15 U. S. C. § 22, 28 Stat 
731) provides that: 

“Any suit, action or proceeding under the anti-trust 
laws against a corporation may be brought not only in 
the judicial district whereof it is an inhabitant, but 
also in any district wherein it may be found or trans¬ 
acts business; and all process in such cases may be 
served in the district of which it is an inhabitant, or 
wherever it may be found . 9 9 

As the Supreme Court said in United States v. Scophony 
Corp., 333 U. S. 795 at 802 (1948), “§ 12 of the Clayton Act 
has two functions, first to fix the venue for anti-trust suits 
against corporations; second, to determine where process 
in such suits may be served.” 

It is clear from the affidavit of Jess Bennett (App. 58-60) 
that Appellee Braniff Airways, Inc. is not an “inhabitant” 
of the District of Columbia, but is an Oklahoma corpora¬ 
tion with its principal place of business in Texas. It is also 
clear that it is not “found” within this District, since it 
engages in air transportation entirely outside of this Dis¬ 
trict, has no ticket offices here, does not sell or offer for sale 
transportation or tickets here and solicits no business 
within the District of Columbia. It has never made appli- 
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cation for or received a license to do business in the Dis¬ 
trict of Columbia. The service of process, therefore, is not 
valid. The venue, too, is improper unless by the activities 
of Jess Bennett Appellee Braniff “transacts business” in 
the District of Columbia. Substantially the same situation 
is true of Appellee Continental (App. 32). 

The Supreme Court of the United States has defined 
“transacts business” as used in § 12 of the Clayton Act as 
“The practical everyday business or commercial concept 
of doing or carrying on business of any substantial charac¬ 
ter.” United States v. Scophony Corp., supra > 333 U. S. 
at 807 (1948). As the cases in this judicial circuit show, 
the activities of Appellee Braniff and of Appellee Conti¬ 
nental are not the doing or carrying on of business of any 
character whatsoever, substantial or non-substantial, in 
the District of Columbia. 

As the record shows (App. 58-60), Jess Bennett is As¬ 
sistant to the President of Braniff Airways, Inc., and 
serves as their Washington representative, having as his 
sole duties in the District of Columbia the functions of a 
contact between Appellee Braniff and the Federal Govern¬ 
ment and quasi-public agencies. The record also shows 
that Ronald C. Kinsey is a Vice-President of Appellee 
Continental, with similar duties (R. 32). That record 
shows also (App. 59) the great amount of control various 
Federal agencies have over the Appellees, making it nec¬ 
essary that some such representative be maintained here 
in Washington to look out for these defendants' interests. 
In fact, every corporation of any size, in this day and age, 
regardless whether it is in a highly regulated industry like 
the airlines, or is an ordinary business corporation, is re¬ 
quired more and more often to come to Washington to con¬ 
tact the Federal Government concerning taxes, trade prac¬ 
tices, labor matters, wages and hours, security registra¬ 
tions and the like. 

That the activity of Jess Bennett in the District of Co¬ 
lumbia on behalf of Appellee Braniff and that of Ronald 
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C. Kinsey on behalf of Appellee Continental are not suffi- 
| cient to constitute “doing or carrying on business” in this 
District “of any substantial character” is established by 
decisions in this judicial circuit 
In Mueller Brass Co. v. Alexander Milburn Co., 80 U. S. 

1 App. D. C. 274 (1945) the facts were quite similar to the 
instant case, except that there was a small amount of solid- • 
tation of business in the District of Columbia. In the in- 
i stant case there is no solidtation of business. The defen¬ 
dant in the Mueller Brass Co. case was a Maryland corpo¬ 
ration with principal place of business in Baltimore. This 

i Honorable Court said, 80 TJ. S. App. D. C. at 275-6: 

» 

“The question is whether under the facts of the case 
appellant was ‘doing business in the District* of Co¬ 
lumbia within the meaning of the quoted statute. We 
think the answer should be in the negative. 

“The maintenance in Washington of a representa¬ 
tive by a manufacturer for the purpose of gathering 
information from Government departments and agen- 
des and for convenience of communication between 
the Government and the company in respect to Govern¬ 
ment work being done throughout the country, is not 
dissimilar to the maintenance of news-gathering agen¬ 
cies here by out-of-town newspapers. In respect to 
the latter thus court has said: 

“ ‘As the seat of national government, Washington 
is the source of much news of national importance, 
which makes it desirable in the public interest that 
many newspapers should maintain vigilant corre¬ 
spondents here. If the employment of a Washington 
correspondent, the announcement of his address, and 
the payment of his office rent, subjects a non-resident 
newspaper corporation to legal process in Washington 
for matter appearing in its paper at home, it would 
bring in nearly every important newspaper in the 
nation, and many foreign publishing corporations, 
which in our opinion the present statute does not do.’ 

“We think that the same considerations govern this 
phase of the case at bar. The manifold respects in 
which the Federal Government touches business con¬ 
cerns, especially during war time, are common knowl- 
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edge. The conduct of a business at scattered points 
elsewhere than vn the District of Columbia makes de¬ 
sirable if not necessary, the presence here of an agent 
employed to maintain contact with the Government 
agencies in respect to reports, allocations and direc¬ 
tives relating to materials for production, as in this 
case. We do not think that such activities constitute 
doing business in the District of Columbia in the juris¬ 
dictional sence.” (Emphasis added). 

Such a consideration is even more persuasive in the case 
of public utilities, such as airlines, which are regulated by 
the Federal Government, and have no choice but to main¬ 
tain frequent contact with the Nation’s Capital. 

The District Court has echoed the above quoted view in 
the case of an airline. In Maryland v. Eastern Air Lines, 
81 F. Supp. 345 D. D. C. (1948), although the service of 
process was upheld upon the facts of that case which 
showed real conduct of business and the obtaining by de- 
v fendant of a license to do business, the District Court 
nevertheless stated: 

“The District of Columbia being the seat of the Gov¬ 
ernment, it can well be that many corporations have 
representatives in the City of Washington solely for 
the purpose of transacting business with the Govern¬ 
ment, and this would not constitute the doing of busi¬ 
ness within the District of Columbia within the mean¬ 
ing of the statute here involved.” 

In the recent case of Lichtenberg v. Bullis School, 68 A 
2& 586 (Mun. App. D. C. 1949) the defendant corporation 
advertised in the District of Columbia, was listed in the 
phone book here, maintained a bank account here, and its 
officers conferred sometimes on business matters here, 
while thirty to forty percent of its students lived here, yet 
carried on its business of conducting a school in Maryland. 
The Municipal Court of Appeals for this District, follow¬ 
ing the decisions of this Honorable Court, properly held 
that the defendant corporation was not “doing business” 
in the District of Columbia. 
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The above opinions should be followed. The opinion of 
this Court in the MueUer Brass Company case is particu¬ 
larly pertinent, the facts of the instant case being, if any¬ 
thing, stronger than in that case. This Honorable Court 
may take judicial notice, as it did in the Mueller Brass 
Company case, that almost every corporation of any size 
in the United States must either maintain representatives 
1 in Washington at the seat of the National Government, or 
send representatives here to confer with the many Federal 
agencies having jurisdiction over the manifold aspects of 
American corporate life. If such activity by corporations 
constitutes “transacting business” within the meaning of 
1 the venue provisions of the Clayton Act, then it inevitably 
follows that any anti-trust suit against a major corporation 
could properly be brought in the District of Columbia. 
Such a narrow interpretation of the term “transacting 
business” would bring about the very situation concerning 
which the District Court recently expressed considerable 
concern, namely, the crowding of the docket of that Court 
with suits which it is not adequately staffed to handle and 
which from the standpoint of convenience and substantial 
justice to the parties should be tried at points where the 
parties’ records, personnel and other corporate activities 
are located. United States v. E. I. du Pont de Nemours <& 
Co., 83 F. Supp. 233 (D. D. C. 1949). Congress could not 
have intended such a result by enacting Section 12 of the 
Clayton Act 

The instant suit is brought by a Delaware corporation, 
which has its principal place of business in California and 
which has no status whatsoever in the District of Columbia, 
against Appellee Braniff Airways, an Oklahoma corpora- 
' tion, having its principal place of business in the State of 
Texas, and against Appellee Continental Air Lines, a 
Nevada corporation, having its principal place of business 
in Colorado, whose only corporate activities within the Dis¬ 
trict of Columbia are to maintain contact with the Federal 
Government. These Appellees are not inhabitants of, 
found in, nor do they transact business in this District . 


CONCLUSION. 


As an alternate ground for affirmance, the action of the 
District Court in dismissing the complaint may be affirmed 
as to Appellee Braniff Airways, Inc. and Appellee Conti¬ 
nental Air Lines, Inc. because that Court had no jurisdic¬ 
tion over the person of such Appellees, venue was im¬ 
proper, and service of process was insufficient as to them. 

Respectfully submitted, 

Boons J. Whitefobd, 

Hubebt A. Schneider, 

Jo V. Morgan, Jr., 

815 Fifteenth St, N. W., 
Washington, D. C., 

Attorneys for Appellee 
Braniff Airways, Inc. 

C. Edwabd Leas use, 

Herman F. Soheuber, Jr., 

1518 K Street N. W., 
Washington, D. C-, 

Attorneys for Appellee 
Continental Air Lines, Inc. 

Whitefobd, Hast, Carmody & Wilson, 

Washington, D. C., 

Of Counsel. 

November 1,1950. 
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ANSWER OF APPELLANT TO PETITION OF 
LEES BRANIFF AIRWAYS, INC. AND CONTIN] 
TAL AIR LINES, INC. FOR RECONSIDERATION 
REHEARING. 


Comes now appellant, by counsel, and shows to the Court 
that these appellees, Braniff Airways, Inc. and Continental 
Air Lines, Inc., in the Court below, filed Motions (App. 

32a and 57a-60a) to dismiss the complaint upon the grounds 


S. S. W., INC., a Corporation, 


Appellant, 


AIR TRANSPORT ASSOCIATION OF AMERICA, 
BRANIFF AIRWAYS, INC., CONTINENTAL AIR 
LINES, INC., ET AL., 

Appellees 




urged in common by all other appellees and moved, with 
affidavits, to quash service upon the grounds that they were 
not subject to service of process because they were not doing 
business in the District of Columbia. 

The Court below, in memorandum, after deciding to dis¬ 
miss upon the grounds urged in common by all appellees 
herein stated (App 70a): 

“ • • • In view of this holding, rulings on the other 
motions are unnecessary....” 

It will thus be seen that the Court below did not act upon 
these motions to quash, so there is nothing here before the 
Court to review with respect to said motions. Therefore, 
appellees Braniff Airways Inc. and Continental Air Lines, 
Inc. have no appealable interest herein. 


Condusion 

I 

The points here raised by appellees Braniff Airways, Inc. 
and Continental Air Lines, Inc. therefore are not properly 
for consideration by this Court and the motion filed by 
Braniff Airways, Inc. and Continental Air Lines, Inc. should 
be overruled. 

Respectfully submitted, 

¥ < * 

Wabben E. Miller, 

John F. Clagett, 

John J. Klak, 

Attorneys for Appellant. 
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S. S. W., INC., a Corporation, 


Appellant, 


AIR TRANSPORTATION ASSOCIATION OF AMER¬ 
ICA, BRANIFF AIRWAYS, INC., CONTINENTAL 
AIR LINES, INC., ET AK, 

Appellees, 

and 

AIR TRANSPORT ASSOCIATES, INC., and GOLDEN 
NORTH AIRWAYS, INC., Intervenes 


MOTION FOR REHEARING OR, IN THE ALTERNA¬ 
TIVE, FOR CLARIFICATION OF OPINION DATED 
JULY 12,195L 


To the Honorable Judges of the United States Court of 
Appeals for the District of Columbia: 

Comes now appellant in the above entitled cause, by 
counsel, and moves the court for a rehearing with respect 
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to that part of this Court ?s decision dated July 12, 1951, 
which requires appellant to present the issues here involved 
before the Civil Aeronautics Board, or in the alternative 
asks the court to clarify its opinion, and for cause therefor 
shows unto the court as follows: 

1. It is respectfully submitted that the court’s opinion 
abridges, infringes upon, and curtails the basic common 
law right of jury trial guaranteed by the Seventh Amend¬ 
ment to the United States Constitution, which Amend¬ 
ment provides that the right of trial by jury shall be pre¬ 
served. That portion of the court’s opinion which does 
this reads as follows: 

“The District Court • • • will have the benefit 
of these proceedings in determining the issue of anti¬ 
trust violation.” 

This suit for treble damages is one for trial by jury. If 
this Court means, by the above quoted language, that the 
record of the proceedings before the Civil Aeronautics 
Board may be introduced into evidence, together with the 
findings of such Board before the jury which passes upon 
the amount of damages which appellant collects, this pro¬ 
cedure violates the fundamentals of our long enjoyed and 
zealously guarded system of jury trials, and deprives appel¬ 
lant of this right For the findings of the Civil Aeronautics 
Board, an administrative agency as distinguished from a- 
judicial agency, to determine the basic questions upon 
which damages are assessed by a jury, would therefore 
be unconstitutional; and would operate to whittle away the 
right of trial by jury. 

2. The court says: 

% *•••••• • . . ' 

“• • * absent specific congressional action to deal 
'With the problem, we see no other way in which to ac- 



commodate these conflicting statutory schemes and the 
principles which follow in their wake.” 

It is urged that there was “specific congressional action” 
whereby Congress met this situation by enacting Section 
1106 of the Civil Aeronautics Act (49 U. S. C. 676) which 
provides: 

“Nothing contained in this Act shall in any way 
‘ abridge or alter the remedies now existing at common 
law or by statute, but the provisions of this Act arein 
addition to such remedies.” t 

This statutory provision points out the intent of Congress 
to continue without modification all remedies existing' at 
that time, which when applied to this problem must leave 
untrammelled and inviolate the right of jury trial, with¬ 
out curtailing it in the manner apparently indicated as the 
procedure outlined by the court’s opinion. 

If the court is correct in the last sentence of its opinion 
that there is no statute applicable here (with which appel¬ 
lant disagrees), then the Court’s decision with reference 
to requiring appellant to first proceed before the Civil 
Aeronautics Board constitutes legislation under Section 

1 of Article I of the Constitution of the United States and 

. „ » 

is beyond the power of the court. 

'3. The opinion does not dearly define the administrative 
proceedings contemplated before the Civil Aeronautics 
Board, and it is believed that a clarification of this, should 
the court upon rehearing adhere to its original decision, 
would serve to establish an operating procedure by which 
the litigants here as well as the Civil Aeronautics Board 
would be fully informed of just what the court contemplates 
being done before the Civil Aeronautics Board in the fur¬ 
ther proceedings in this case. 

4. Absent any affirmative pleading by appellees asserting 
exemption from the antitrust laws in bar of tins action, 






which they urge as a matter of defense (if it be a defense), 
the record now before the court is insufficient to raise as an, 
issue the question of whether the actions of the appellees 
admitted by their motions to dismiss might be exempted by 
the Civil Aeronautics Board from the provisions of the 
antitrust laws under Section 414 of the Civil Aeronautics 
Act (49 U. S. C. 494). This part of the court’s opinion 
requiring appellants to first present the facts set forth in 
the complaint filed herein to the Civil Aeronautics Board 
before filing suit in court was not based upon the plead¬ 
ings of record because appellees have never pled that the 
acts complained of were exempt from operation of the anti¬ 
trust laws. In effect, therefore, the court’s concern over the 
possibility that these acts may be approved by the Civil 
Aeronautics Board and exempted therefore from the opera¬ 
tions from the antitrust laws is based upon speculation 
rather than upon the issues in this case. It is not believed 
that the Civil Aeronautics Board would, or could, legally 
exempt the acts complained of herein from operation of the 
antitrust laws. 

5. It is useless to consume the time that will be required 
in presenting this matter to the Civil Aeronautics Board, 
which body, petitioner is reliably informed, already had 
pending, on June 30, 1951, seven hundred ninety-four 
economic proceedings awaiting administrative determina¬ 
tion. The decision of this Court, places an unnecessary 
burden upon this administrative body, as well as upon peti¬ 
tioner, besides the long delay involved. 

6. By granting appellant’s motion for rehearing an 
opportunity will thus be afforded the Civil Aeronautics 
Board, to which a copy of this motion is being forwarded, 
to request permission from the court to file an amicus curiae 
brief setting forth the Board’s position with 
tins matter; and in view of the extent to which tl 



is concerned, appellant believes it would be to the inter¬ 
ests of the Board as well as helpful to this Court if tins 
were done. 

Wherefore, the premises considered, Appellant moves 
the Court for a rehearing of that portion of its opinion of 
July 12,1951 which requires appellant to present the issues 
here involved before the Civil Aeronautics Board, to grant 
oral argument thereon and to modify so much of said 
opinion that requires appellant to present said issues to said 
Board; and in the alternative, to clarify said opinion, as 
indicated herein. 

Respectfully submitted, 

Warren E. Miller, 

910—17th St., N. W.; 

' John F. Clagett, 

1424 K St., N. W.; 

John J. Klak, 

1028 Connecticut Avenue, 
Attorneys for Appellant. 

I certify that the foregoing motion is presented in good 
faith and not for delay. >. 

Warren E. Miller, 
Attorney for Appellant . 
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Proof of Service 

I certify that I have mailed a copy of the above motion, 
postage prepaid, this 27th day of July, 1951, to the following 
named connsel for appellees: 

J. V. Morgan, Jr., Attorney for Appellees Braniff 
Airways, Inc., Air Transport Association and Air 
Traffic Conference of America, 815—15th Street, N. W., 
Washington, D. C. 

William Caverly, Attorney for Appellee Trans World 
Airlines, Inc. (formerly Transcontinental & Western 
Air, Inc.), Tower Building, 1401 K Street, N. W., 
Washington, D. C. 

Robert B. Hankins, Attorney for Appellee Capital 
Airlines, Inc., 1016 Ring Building, Washington 6, 
D.C. 

Henry J. Friendly, Attorney for Pan American Air¬ 
ways, Inc., 135 E. 42nd Street, New York 17, New York. 

James G. Johnson, Jr., Attorney for Appellee Ameri¬ 
can Airways, Inc., 224 Southern Building, Washing¬ 
ton, D. C. 

W. Glen Harlan, Attorney for Appellee Eastern Air 
' Lines, Inc., 825 Citizens & Southern National Bank 
Building, Atlanta 3, Georgia. 

C. Edward Leasure, Attorney for Appellees, Conti¬ 
nental Air Lines, Inc. and Northwest Airlines, Inc, 
1518 K Street, N. W., Washington, D. C. 

James M. Landis, Attorney for Appellee Colonial 
• Airlines, Inc., 917 15th St, N. Y., Washington, D. C. 

James Francis Reilly, Attorney for Appellee, United 
Air Lines, Inc., 1625 K Street, N. W., Washington, 
D. C. 

Howard C. Westwood and Ernest W. Jennes, At¬ 
torneys for Appellee, American Airlines, Inc, 701 
Union Trust Building, Washington, D. C. and to the 
Civil Aeronautics Board, Washington, D. C. 

Wabben E. Mttjjrb, 

Attorney for Appellant, 

910—17th St., N. W., 

Washington, D. C. . 


(6214) 
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Appellant 


AIR TRANSPORT ASSOCIATION OF AMERICA, 

ET ALu, 

_ Appellees 


REPLY BRIEF FOR APPELLANT 

The questions of statutory construction and deprivation 
of appellant’s right to a suit for damages before a jury 
have not been answered by appellees. They refer to general 
expressions appearing in Congressional reports made 
prior to the enactment of the Civil Aeronautics Act, and 
the declaration of general policy of the Act 1 They say 
that such general expressions, weighed against the positive 
contrary directions of Section 1106 of the Act, support their 
theory that an administrative body has authority over 
illegal restraints of trade and conspiracies violative of the 
antitrust laws to the exclusion of the courts. They discard 
the policy of the courts, in the interpretation of statutes, 


1 Section 1106 of the Civil Aeronautics Act, 52 Stst 1027, 49 XL S. C. 
676, provides, * • 

“Nothing contained in this Act shall in any way abridge or alter the 
remedies now existing at common law or by statute, but the pro¬ 
visions of this Act are in addition to such remedies,” 



4 


The statement of the Supreme Court in U. S. Alkali Assn. 
v. U. S., 325 U. S. 196, emphasizing the principle that re¬ 
peals of the antitrust laws by implication are not favored, 
referred to by Judge Soper in the Pennsylvania Water d 
Power Co. case, supra, is also relied upon in a recent deci¬ 
sion of Judge Wyzanski, (D. Mass. Sept. 13,1950), JJ. S. v. 
Minnesota Mining d Mfg. Co., 92 F. Snpp. 947, 964-966, 
holding that participation of American abrasives manufac¬ 
turers in restraints upon American competitors through 
an export association organized under the Webb-Pomerene 
Act (which provides certain immunities from the antitrust 
laws),* did not excuse them from court enforcement of the 
Sherman Act. 

Do the following facts augur or foretell that the Civil 
Aeronautics Board will more effectively dispose of an anti¬ 
trust proceeding than the courts? 

“Meanwhile, the Civil Aeronautics Board was wres¬ 
tling with approximately 1,100 undecided proceedings 
which had piled up on its calendar, including new route 
applications, proposed mergers, interchange agree¬ 
ments, foreign permits, mail rate decisions and other' 
matters importantly affecting the economic future of 
the air-line industry.” 

1950 Britanniea Book of the Year—p. 88—state¬ 
ment prepared by J. L. Van Zandt, President, 
Aviation Research Institute. 

appellees in their brief (p. 15) as they point out, adopted for construc¬ 
tion of the words, “contracts or. agreements,” or “understandings,” the 
definitions reached by the Courts in Sherman Act decisions, the Board 
approved the interchange or cooperative working arrangement there in¬ 
volved upon the conclusion that “the interchange agreement is not adverse 
to or inconsistent with the public interest in violation of the provisions of 
the Act and will not result in a monopoly (8 C.A.B. 857, 872), although 
this is one of the few sections of the Act where an exemption from the 
antitrust laws might be given. Thus the Civil Aeronautics Board, con¬ 
trary to the views of appellees here, evidently construes the language 
“public interest” to include upholding and enforcement of the antitrust 
laws. (Italics supplied.) 

« Act of April 10,1918, c. 50, 40 Stat. 516, 517,15 TJ.S.CA par. 62. 


/t 


The courts are equipped to try and dispose of antitrust 
cases in any district of the United States, and to dispose of 
them quickly because the presentation of antitrust cases 
today are simplified by the new rules of practice. For ex¬ 
ample the government’s case involving the whole nation¬ 
wide motion pictnre industry, U. 8. v. Paramount Pictures, 
Inc., 334 U. S. 131, went to the trial court in about three 
days’ time. The defense was presented in not over two 
weeks’ time. . r V'■ 

The points raised by appellees Braniff Airways, Inc., 
and Continental Air Lines, Inc., in their Additional Brief, 
are not at issue on this appeal, the District Court having 
made no ruling on same, and therefore, it does not seem 
necessary to discuss them. Braniff’s motion in any event 
is moot since it opened a ticket office in the District of 
Columbia on December 11, 1950. 

Despite the ingenious reasoning of the appellees that ap¬ 
plication of the antitrust laws may not “be used by a pri¬ 
vate party to draw courts and juries deep into the area of 
administration controversy and regulation,” (Appellees’ 
Brief, p. 28) they have not demonstrated that the action of 
the court below does not result in depriving appellant of 
its right to a trial by jury for damages, and thus is counter 
to the policy of Congress expressed in Buie 38(a), Federal 
Buies of Civil Procedure, that 

- v “The right of trial by jury as declared by the Sev- 
’ enth Amendment to the Constitution or as given by a 
statute of the United States shall be preserved to the 
parties inviolate.” (Italics supplied.) 28 U.S.CJL 
723 (38-a) 

Actually, the antitrust charges do not involve the courts 
or juries, in administrative controversy and regulations, 
since those charges concern only law violations of restraint 
and attempted monopoly, as defined by statute and inter- 
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preted by the courts over many years. Appellees’ argu¬ 
ment to the contrary is a very specious one founded on a 
desire to oust the courts of their historic jurisdiction, and 
indeed their constitutional functions as triers of fact and 
law involving violation of common law or statute, as dis¬ 
tinguished from administrative regulation. 

Appellees minimize the rule of private damage suits 
under the antitrust laws (Appellees’ Brief, n. 1, p. 29) term¬ 
ing such a remedy “incidental.” In addition to the fact 
that the author whom they quote used the word in a differ¬ 
ent sense than that applied by appellees, the following 
recent expression of the Circuit Court of Appeals for the 
Tenth Circuit concerning the private damage suit section 
of the Sherman Act, is noteworthy: 

“The obvious purpose of Sec. 15 was to broaden the 
scope of relief under the Act and to supplement the 
enforcement agencies. U. S. v. National City Lines, 
334 U. S. 573, 581.” 

Moore v. Mead Service Co., 184 Fed. 2d 338, 340. 

Appellees (Appellees’ brief, pp. 13-14, n. 2) in their at¬ 
tempt to avoid the decision in the case of Hawaiian Airlines, 
Ltd. v. Trans-Pacific Airlines, Ltd., 78 F. Supp. 1, re-em¬ 
phasized the failure of the Civil Aeronautics Act to place 
in, any administrative agency jurisdiction over monopolies 
and conspiracies and attempts to monopolize interstate 
trade and commerce in violation of the Federal antitrust 
laws. Appellees state that “the heart of the alleged viola¬ 
tion (in the Hawaiian Airlines case) was Inter-Island’s 
control of Hawaiian.” There a monopolistic situation was 
presented. By apt averments, the Complaint in the pres¬ 
ent case alleges , a conspiracy to monopolize and attempts 
to monopolize. (Appellant’s Brief, App. 12-a, 13-a). Ap¬ 
pellees cannot show this Court any language in the Civil 
Aeronautics Act giving to the Civil Aeronautics Board or 


any other administrative agency/ in derogation of the 
courts, jurisdiction over the determination of monopoliza¬ 
tion, conspiracies to monopolize, and' attempts to monop¬ 
olize interstate trade and commerce. Those offenses re¬ 
main vested in the Federal courts for determination as 
heretofore provided. 7 

Appellees in their main brief (pp. 13, 26, 27, 29, 30) rely 
on the case of Keogh v. Chicago <& "Northwestern RJt. Co., 
260 U. S. 156 (1922). That case is distinguishable in that' 
the Civil Aeronautics Act does not afford appellant any 
remedy for the recovery of damages. The Keogh case, 
supra, was aptly distinguished by Judge Joyce of the 
United States District Court of Minnesota in a decision 
rendered February 5, 1951, in the case of McClellan v. 
Montana Dakota Utilities Company, whidi decision is 
quoted in 19 Law Week 2369 (Feb. 20,1951 Ed.) as follows: 

“The pipe line company relies on the Keogh case, 
260 U. S. 156. That case did involve an action by a 
shipper to recover damages under Section 7 of the 
Anti Trust Law, and the Court held that the shipper 
had no such right of action. However, as Justice 
Brandeis pointed out, Sections 9 and 16 of the Act to 
Regulate Commerce afforded a plaintiff two means 
for recovering damages arising out of payment of un¬ 
reasonably high rates and concluded that Congress 
could not be presumed to have intended the Anti Trust 
Act to afford an additional remedy. 

“Here the situation is different. First, the Natural 
Gas Act does not afford the producer any remedy for 
the recovery of damages; secondly, the producer does 
not seek to recover damages as measured by the differ¬ 
ence between what was paid and what should have 
been paid. The producer alleges that the restraint on 

7 By See. 2 of the Sherman Act, monopolization, conspiracies to monopo¬ 
lize, and attempts to monopolize, are made offenses separate from and 
additional , to the offense of “restraint of trade and commerce among the 
States” condemned by See. 1 of this Act 
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trade was so effective that it was prevented from doing 
any shipping or paying any rates. This situation dif¬ 
fers materially from that involved in the Keogh case.” 
(Italics supplied.) 

In the Law Week summary of this case, at page 1125, the 
following statement appears: 

“Failure of the Natural Gas Act to give a right to dam¬ 
ages when an unreasonable and non-discriminatory rate 
is imposed convinces the Federal District Court from Min¬ 
nesota that a natural gas producer can maintain a Sherman 
Act treble damage suit under such circumstances.” (Italics 
supplied.) 

It is respectfully submitted that appellees have presented 
nothing in their briefs to justify upon any theory the affirm¬ 
ance of the action of the Court below and for the reasons 
advanced by appellant this Court should reverse the action 
of the lower Court and remand this cause for further pro- 
'Ceedings. 

Respectfully submitted, 

Wabben E. Miujcr, 

John F. Clagett, 
HaboujL. Schilz, 
Attorneys for Appellant. 

John J. Kiak, 

Of Counsel. 
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IN THE 


United States Const of Appeals 

Fob the District of Columbia Circuit 


No. 10731 


S. S. W., INC., Appellant, 
v. 

AIB TRANSPORT ASSOCIATION OF AMERICA, 

ET AL., Appellees 


APPELLEES’ ANSWER TO APPELLANT’S MOTION 

FOR REHEARING 


Appellees oppose the granting of appellant’s motion for 
rehearing. Appellant in its motion re-argues for the third 
time the points on which it relied in its brief and argument 
to the Court, and by its motion seeks leave to re-argue the 
same points a fourth time. 

1. In arguing that the opinion of this Court denies appel¬ 
lant its right to a trial by jury, appellant is simply repeat¬ 
ing an argument which it made in its brief to this Court 
(pages 35-38) and which was answered in appellees’ brief 
at pages 30-31. 
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2. Appellant’s reliance npon section 1106 of the Civil 
Aeronautics Act of 1938, as amended (49 U. S. C. 676) is 
simply a repetition of the argument made in appellant’s 
brief at pages 16-17 and answered in appellees’ brief at 
page 31. 

Appellant misreads the Court’s opinion when it suggests 
that the Court found that there was “no statute appli¬ 
cable”. Clearly the Court was construing and applying 
both the Civil Aeronautics Act and the anti-trust laws, and 
it found only that there was no “specific congressional 
action” dictating the “way in which to accommodate these 
conflicting statutory schemes”. 

Moreover, appellant’s suggestion that the Court’s opin¬ 
ion constitutes unconstitutional legislation is impertinent. 
Appellant might, with equal reason, direct the same charge 
against the Supreme Court in the scores of cases in which 
it has applied the primary jurisdiction doctrine. It is the 
duty of the Court in such cases “to accommodate • • • 
conflicting statutory schemes”. 

3. Appellant’s request that the Court “define the admin¬ 
istrative procedures contemplated before the Civil Aero¬ 
nautics Board” and “establish an operating procedure” to 
govern the proceedings before the Civil Aeronautics Board, 
invites the Court to invade the jurisdiction of the Board to 
govern its own procedures (Civil Aeronautics Act, sections 
1001, 1002 ; 49 U. S. C. 641, 642). The Court has directed 
that this action be stayed “while appellant seeks his rem¬ 
edies from the Board”. Appellant is not entitled to solicit 
the Court’s advice as to what procedures it and the Board 
should follow. 

4. Appellant’s fourth point in support of its motion is 
simply a restatement of the argument made in appellant’s 
brief at pages 38-39 and answered in appellees’ brief at 
pages 21-22. 

5. Appellant seeks to avoid compliance with the Court’s 
decision by pleading the state of the Civil Aeronautics 
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Board’s docket Appellant’s right to appeal to this Court 
from the decision of the lower court was not affected by the 
fact that other cases were pending on this Court’s docket. 
By the same token, the right of the parties to have this 
proceeding heard by the body having primary jurisdiction 
over it is not affected by the number of cases pending on the 
Board’s docket. 

6. Appellant suggests that the Court, by granting its 
motion for rehearing, will provide the Civil Aeronautics 
Board an opportunity to seek leave to appear amicus curiae. 
Appellant does not and canrjfjfc suggest that the Civil Aero¬ 
nautics Board has been unaware of the pendency of this 
case. Yet the Board has not sought leave to appear, either 
before the court below or before this Court. 

Wherefore appellees respectfully pray that appellant’s 
motion for rehearing be denied. 
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Preliminary Statement 

This Court having authorized, by order dated March 9, 
1951, Aircoach Transport Association to file a brief as 
amicus curiae herein, the following is respectfully sub¬ 
mitted : 

The purposes of Aircoach Transport Association, a cor¬ 
poration organized and existing under the laws of the Dis¬ 
trict of Columbia, are set forth in Section 1 of Article VUI 
of its By-Laws as follows: 
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“Sec. 1. The purpose of the Association is: 

“(A) To obtain recognition for the large irregular 
air carriers in the Air Transportation Industry. 

“ (B) To have adequate representation for the • 
large irregular air carriers before the Civil Aeronau¬ 
tics Board, the Civil Aeronautics Administration, 
Congress, the Executive Branch of the United States 
Government and before any and all Agencies, Govern¬ 
ments, Departments, Bureaus, Courts, Parties and 
Persons, wherein the rights, powers and liabilities of 
the carriers and the air transportation industry may 
be affected. 

“(C) To eradicate and eliminate differences, mis¬ 
understandings, defects, errors and friction between 
the carriers, the agents, the public, and governmental 
authorities and to generally benefit and improve the air 
transportation industry. 

“(D) To afford the public a low cost and safe air 
transportation service without the benefit of subsidy. 

“(E) The encouragement and development of an 
air transportation system properly adapted to the 
present and future needs of the foreign and domestic 
commerce of the United States, of the Postal Service, 
and of the National Defense. 

“(F) To assist the regulation of air transportation 
in such manner as to. recognize and preserve the in¬ 
herent advantages of, assure the highest degree of 
safety in, and foster, sound economic conditions in, 
such transportation, and to improve the relations be¬ 
tween, and coordinate transportation by, air carriers; 

“(G) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac¬ 
tices ; 

“(H) Competition to the extent necessary to assure 
the sound development of an air transportation sys¬ 
tem properly adapted to the needs of the foreign and 
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domestic commerce of the United States, of the Postal 
Service, and of the national defense. 

“(I) To assist the regulation of air commerce in 
such manner as to best promote its development and 
safety; and 

“ (J) The encouragement and development of civil 
aeronautics. 

“ (K) To further support, and inform the public 
of the service rendered by the large irregular air car¬ 
riers and their problems. 

“ (L) To generally further and support the purposes 
as set forth in the articles of association.** 

This association has been recognized by the Civil Aero¬ 
nautics Board to represent its members before the branches 
and agencies of the United States Government, including 
the Department of Defense, by orders Serial Number E 
5165 dated March 2, 1951, relating to the establishment of 
the Aircoach Transport Association (Agreement C.A.B. 
No. 4839). The order of the Civil Aeronautics Board ap¬ 
proving the establishment of this association is set forth at 
the back of this brief as Annex 1. 

• - • ' • V . 

Statement of the Case 

Appellees moved to dismiss this damage suit, which was 
filed under the antitrust laws. The complaint appears in 
the appendix to appellants* brief at pages 1A—23A. • * 

The Court below sustained the Motion to Dismiss upon 

the ground (App. to Appellant’s Brief, pages 70A—71A): 

“ • • • lack of jurisdiction over the subject matter 
because primary jurisdiction is in the Civil Aeronautics 
Board and failure to state a claim upon which relief 
can be granted and to allege facts showing actual injury 
and measurable damages because the complaint fails 
to allege that the Civil Aeronautics Board has made a 
primary determination of these matters, which de- 
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fenses were raised in the defendants’ motions to 
dismiss the complaint herein;” 

The Issue 

This brief will be confined to the question of jurisdiction, 
as we are of the firm opinion that the lower Court erred 
in its conclusions in this respect. 

Statutes Involved 

The pertinent antitrust statutes are set forth in appel¬ 
lant’s brief at pages 6-8. 

Sec. 414 of the Civil Aeronautics Act (52 Stat. 1004, 49 
U. S. C. 494) provides: 

‘ ‘Any person affected by any order made under sec¬ 
tions 408, 409, or 412 of this Act shall be, and is hereby, 
relieved from the operations of the ‘antitrust laws’, as 
designated in section 1 of the Act entitled ‘An Act to 
supplement existing laws against unlawful restraints 
and monopolies, and for other purposes’, approved 
October 15,1914, and of all other restraints or prohibi¬ 
tions made by, or imposed under, authority of law, 
insofar as may be necessary to enable such person to 
do anything authorized, approved, or required by such 
order.” 

Sec. 1106 of the Civil Aeronautics Act (52 Stat. 1027, 49 
U. S. C. 676) provides: 

“Nothing contained in this Act shall in any way 
abridge or alter the remedies now existing at common 
law or by statute, but the provisions of this Act are 
in addition to such remedies.” 
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Argument 

I 

THE RECORD BEFORE THE COURT DOES NOT SHOW 
THAT APPELLEES ARE EXEMPT FROM THE ANTI-TRUST 
LAWS WITH RESPECT TO THE OFFENSES CHARGED IN 
THE COMPLAINT, AND THERE IS NO SHOWING THAT ANY 
ORDER WAS EVER MADE BY THE CIVIL AERONAUTICS 
BOARD RELIEVING APPELLEES FROM THE OPERATION 
OF THE “ANTI-TRUST LAWS” AS PERMITTED BY SEC¬ 
TION 414 OF THE CIVIL AERONAUTICS ACT OF 1938 
(52 STAT. 1004, 49 U.S.C. 494). 

In a motion to dismiss a complaint on the ground of the 
lack of the Courts jurisdiction, all facts well pleaded are 
admitted for the purpose of that motion; and in the absence 
of any allegation in a pleading filed in the cause that an 
order was made by the Civil Aeronautics Board relieving 
appellees as to the acts charged in the complaint from the 
operation of the antitrust laws as provided by Civil Aero¬ 
nautics Act of 1938 (52 Stat. 1004, 49 TJ. S. C. 494) it was 
error for the Court to dismiss the complaint because of lack 
of jurisdiction upon the theory that appellant should have 
first presented his case to the Civil Aeronautics Board. 

In dismissing this complaint the Court below must of 
necessity have speculated that if these matters had been 
first presented to the Civil Aeronautics Board, such Board 
would pass an order exempting appellees from the opera¬ 
tion of antitrust laws as permitted by Section 414 of the 
Civil Aeronautics Act of 1938 (52 Stat. 1004, 49 U. S. C. 
494). 

The District Court, it is respectfully submitted, should 
not ground its decision upon any such speculation. It must 
consider only the matters appearing in the pleadings 
before it. 

In order for relief to be had from the operation of the 
anti-trust laws, the following provisions of Section 414 of 
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! the Civil Aeronautics Act of 1938 (52 Stat. 1004, 49 U. S. C. 
494) must be met: 

‘‘Any person affected by any order made under sec¬ 
tions 408,409, or 412 of this Act shall be, and is hereby, 
relieved from the operations of the ‘antitrust laws/ as 
designated in section 1 of the Act entitled ‘An Act to 
supplement existing laws against unlawful restraints 
and monopolies, and for other purposes’, approved 
tions made by, or imposed under, authority of law, 
October 15,1914, and of all other restraints or prohibi- 
insofar as may be necessary to enable such person to 
do anything authorized, approved, or required by such 
order.” 

The record in the instant case is devoid of any suggestion 
i that any of the offenses charged in the Complaint have been 
made the subject of “any order made under Sections 408, 
409 or 412” of the Civil Aeronautics Act. If any of these 
matters charged have been relieved from the operation of 
the anti-trust laws, appellees could secure the advantage of 
such relief in this suit by an appropriately pleading as an 
affirmative defense facts showing their entitlement thereto. 
The state of the record now before the Court, however, does 
not contain any such allegation, which, it is respectfully 
submitted, would be the proper way to bring this point in 
issue; and not by motion to dismiss as the record how 
stands. 

The Court below has, in effect, it is respectfully sub¬ 
mitted, erroneously and contrary to the allegations of the 
Complaint, assumed that the matters pleaded were within 
the exemption contained in the above-quoted statute. 

It is respectfully suggested, therefore, that this Court 
should reverse the action of the trial Court and then if 
the appellees can properly bring their wrongful acts as set 
forth in the Complaint within the requirements of the 
above-quoted exemption statute, they would of course then 
be exempt from the anti-trust laws. 
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WHERE IT PLAINLY APPEARS THAT THE ADMINIS¬ 
TRATIVE REMEDY WOULD BE OP NO VALUE AND FRUIT¬ 
LESS, AN INJURED PARTY IS NOT REQUIRED TO FOLLOW 
A USELESS AND EXPENSIVE) PROCEDURE OF FIRST PRE¬ 
SENTING FACTS TO AN ADMINISTRATIVE AGENCY 
POWERLESS TO AFFORD THE RELIEF REQUESTED. 

The Courts have held that where it plainly appears that 
the administrative remedy would be of no value and fruit¬ 
less, the party seeking judicial relief does not have to com¬ 
plete administrative procedure before resorting to the 
courts, 1 and this has so been held where the administrative 
authorities are powerless to afford relief in the face of a 
decision of the highest court of the state, 2 or under the rules 
and regulations as promulgated by the head of the depart¬ 
ment, 3 or under the provisions of the governing statute. 4 

A question is not necessarily within the primary jurisdic¬ 
tion of an agency merely because it is one of fact. Penn¬ 
sylvania Railroad v. Puritan Coal Mining Co., 237 U. S. 121 
(1915). It must be a question calling for uniform determi¬ 
nation or for expert judgment. The issue of whether there 
is a monopoly here—insofar as it is a question of fact—is 
not one requiring uniform determination nor calling for 
expert knowledge, any more than were the comparable 
questions of whether there was conspiracy or coercion in 

1 See Oklahoma Pub. Welfare Commission v. State, 187 Okla. 622, 105 
P (2d) 574,130 ALR 873. 

2 Montana Nat. Bank v. Yellowstone County, 276 U. S. 499, 72 L. ed. 
673, 48 S. CL 331 (state tax attacked as repugnant to the Federal Con¬ 
stitution). 

8 Where the Board of General Appraisers was bound to act under, or 
admitted that it would obey, rules and regulations promulgated by the 
Secretary of the Treasury, and such rules and regulations were beyond the 
power of the Secretary to make, a bill to prevent the Board from applying 
such rules and regulations to the petitioner’s case was sustained. Waite v. 
Macy, 246 U. S. 606, 62 L. ed. 892, 38 S. Ct. 395. 

4 United States v. Knox, 128 U. S. 230, 32 L. ed. 465, 9 S. Ct 63. 



Georgia v. Pennsylvania Railroad Co., et al., 324 U. S. 439 
(1945). For this reason, the question of whether there is a 
monopoly is not one for the Civil Aeronautics Board to 
decide before the Court takes action. 

Conspiracies to exclude competitors are illegal per se 
(Fashion Originators 9 Guild of America, Inc., et al., v. 
F. T. C., 1941, 312 U. S. 457; Forgett v. Scharf, 3 Cir. 1950, 
181 F. (2d) 754). Thus, the only issues to be determined 
in this case are (1) whether or not appellees conspired to 
exclude appellant; (2) whether or not the means used in 
furtherance of this conspiracy damaged appellant; and (3) 
the extent of those damages. Even assuming, and only 
for the sake of argument, that the Board could investigate 
question No. 1 under the powers granted by Section 411 of 
the Civil Aeronautics Act in connection with unfair and 
deceptive practices, or unfair methods of competition, (and 
it is perfectly clear that there is no proceeding under which 
the Board could inquire into questions 2 and 3) there is no 
basis for the contention that the Board is better able than 
the courts to ascertain whether or not there has been a 
conspiracy to exclude competition. This is not a regulatory 
matter as to which there is a need for uniformity in air 
transportation. The uniformity that is required is a uni¬ 
formity in enforcement of the Sherman Act; a uniformity, 
which, as with other questions of this character, is achieved 
through resort in the first instance to the Federal courts 
operating under the supervision and guidance of the United 
States Supreme Court. See Great Northern R. Co. v. Mer¬ 
chants Elevator Co., 1922, 259 U. S. 285. 

The Federal Courts need no help from the Civil Aero¬ 
nautics Board in determining whether appellees have con¬ 
spired against appellant in violation of the anti-trust laws. 
These laws, as interpreted by the Courts, provide a clear 
standard. 


. It wonld be impossible for appellant in the instant case 
to present to the Civil Aeronautics Board any charges or 
evidence which wonld result in the Board’s granting the 
damages prayed for in the Complaint (Appellant’s App. 
20-a), because the Board has no such authority. So why 
require the useless and costly procedure of burdening the 
appellant with the expense and the Civil Aeronautics Board 
with the expense and duty of conducting hearings and mak¬ 
ing findings which, when made, will be wholly ineffective 
and serve no purpose? Assuming, arguendo, that appellant 
is required to present his charges and evidence to the Civil 
Aeronautics Board before he may. invoke the jurisdiction 
of the Court, l^findings can be made by the Civil Aero¬ 
nautics Board with respect to any of these charges (Appel¬ 
lant’s App. 12-A—20-A) that will in any way give appellant 
the basis of relief for damages for past occurrences, as that 
Board has no such authority. 



IF THE ACTION OF THE COURT BELOW IS AFFIRMED, 
THE DETERMINATION OF APPELLANT'S RIGHT TO 
DAMAGES WILL NOT ONLY BE DELAYED, BUT WILL BE 
EXTINGUISHED BY APPLICATION OF THE STATUTE OF 
LIMITATIONS. . 

The offenses with which appellees are charged and the 
destructive competitive practices in which they are alleged 
to have indulged (Appellant’s App. 12A—19A) are such 
as would not be submitted by appellants in advance for 
approval by the Civil Aeronautics Board. - Even if Appel¬ 
lees did submit such proposals, it is self-evident that the 
Civil Aeronautics Board would not approve such practices 
as Section 2 of the Civil Aeronautics Act (52 Stat. 980, 49 
U. S. C. 402) directs the Civil Aeronautics Board to take 
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into consideration as being in the public interest; by pro¬ 
viding:— 

“(c) The promotion of adequate, economical, and 
efficient service by air carriers at reasonable charges, 
without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive prac- • 
tices (Italics supplied.) 

For instance, the widespread publication by appellees, as 
charged in paragraph 24 of the Complaint (App. 15a), in 
newspapers from coast to coast throughout the United 
States, of an advertisement (Annex 2 hereto) which is 
directed not only against appellant but against all of the 
i members of Aircoach Transport Association, is an example 
of the means and methods followed by appellees to damage 
all irregular carriers in the eyes of the public. It seems 
appallingly futile to insist that such a matter should first 
i be presented to the Civil Aeronautics Board, since that 
Board is not authorized to give damages for the injury 
caused. 

IV 

TO CONSTRUE THE CIVIL AERONAUTICS ACT AS OUST¬ 
ING THE FEDERAL COURTS OF JURISDICTION IN THE 
INSTANT CASE WOULD CONTRAVENE THE PURPOSE OF 
THAT ACT, TO-WIT, THE DEVELOPMENT AND UPBUILDING 
OF THE INDUSTRY. 

Senator McCarran, sponsor of several of the Senate bills 
on aviation regulation, emphasized the purpose of the Civil 
Aeronautics Act in making a statement at an early hearing: 

“I want to say to the Committee that this entire bill 
is drafted with that in mind and with that only in mind, 
that is, the development and upbuilding of the industry, 
and to develop the air commerce of America so that it 
would be second to none in the world, having in min d 
that every commercial line is a potent factor toward 
national defense as well as toward the development of 


commerce by air.” Hearings before Subcommittee of 
Interstate Commerce Committee on S. 3027, 74th 
Cong., 1st Sess. 23 (1935). 

The Civil Aeronautics Act directs the Board to consider 
as being in the public interest: 

“The encouragement and development of an air- 
transportation system properly adapted to the present 
and future needs of the foreign and domestic com¬ 
merce of the United States, of the Postal Service, 
and of the national defense /” (Italics supplied.) 5 

The importance and value of irregular transport carriers, 
including the members of this Association, to our national 
defense was reeognized by the Civil Aeronautics Board in 
an order dated March 2, 1951, Orders Serial No. E .5166, 
Docket No. 4870 (Annex 3). 

The issue in the instant case is between a carrier and a 
group of carriers. It was never intended by the legislators 
that a privileged class of carriers be given immunity from 
damages for, and be given carte blanche authority to. exter¬ 
minate their competitors as will, contrary to the public 
interest and contrary to the anti-trust laws. 

The provisions of Section 414, supra, should not be con¬ 
strued as immunizing from the anti-trust laws the acts 
charged .in the Complaint in the absence of a responsive 
pleading containing such allegation. An exemption from 
the operation of statutes which, like anti-trust laws, em¬ 
body important national policies, should be narrowly con¬ 
strued. U. S. v. Borden <& Co., 308 U. S. 188. The attention 
of the Court is directed to the. opinion of the United States 
District Court (New Jersey) in U. S. v. Far East Confer¬ 
ence, reported in 94 Fed. Supp. 900, a case involving im- 

. . ' . s * - ;' ' 

8 Section 2, Civil Aeronautics Act, 1938, 52 Stst 980, 49 TJ.S.C. 402. 




12 


munity granted by Section 15 of the Shipping Act, U.S.CJL 
§ 814.® In that case the Court said: 

“It is further argued that the conduct of the 
defendants and the practices in which they are con¬ 
ceitedly engaged, here alleged to be in violation of the 
antitrust laws, are exempt under Section 15 of the 
Shipping Act, 46 U. S. C. A. § 814. • • • This argu¬ 
ment is based upon the admitted fact that the “Con¬ 
ference Agreement, ’ ’ pursuant to which the Confer- 


6 “Every common carrier by water, or other person subject to this 
chapter, shall file immediately with the commission a true copy, or, if 
oral, a true and complete memorandum, of every agreement, with another 
such carrier or other person subject to this chapter, or modification or 
cancellation thereof, to which it may be a party or conform in whole or 
in part, fixing or regulating transportation rates or fares; giving or 
receiving special rates, accommodations, or other special privileges or 
advantages; controlling, regulating, preventing, or destroying competi¬ 
tion; pooling or apportioning earnings, losses, or traffic; allotting ports 
or restricting or otherwise regulating the number and character of sailings 
between ports; limiting or regulating in any way the volume or character 
of freight or passenger traffic to be carried; or in any manner providing 
for an exclusive, preferential, or cooperative working arrangement. The 
term ‘agreement’ in this section includes understandings, conferences, and 
other arrangements. 

“The commission may by order disapprove, cancel, or modify any 
agreement, or any modification or cancellation thereof, whether or not 
previously approved by it, that it finds to be unjustly discriminatory or 
unfair as between carriers, shippers, exporters, importers, or ports, or 
between exporters from the United States and their foreign competitors 
or to operate to the detriment of the commerce of the United States, or to . 
be in violation of this chapter, and shall approve all other agreements, 
modifications, or cancellations. 

“Agreements *ri*ting at the time of the organization of the commis¬ 
sion shall be lawful until disapprove^ by the commission. It shall be un¬ 
lawful to carry out any agreement or any portion thereof disapproved by 
the commission. 

“All agreements, modifications, or cancellations made after the organi¬ 
zation of the commission shall be lawful only when and as long as ap¬ 
proved by the commission, and before approval or after disapproval it 
shall be unlawful to carry out in whole or in part, directly or indrectly, 
any such agreement, modification, or cancellation. 

“Every, agreement, modification, or cancellation lawful under this sec¬ 
tion shall be excepted from the provisions of sections 1-11 and 15 of Title 
15, and amendments and Acts supplementary thereto.” 




ence was organized and under which its members have 
adopted a uniform system of dual rates, was approved 
by tiie Commission’s predecessor, the Shipping Board, 
and conforms to the requirements of the said section. 
We concede that the Conference Agreement, having 
been approved by the Shipping Board, may be within 
the purview of the statutory exemption, but it does not 
follow that all conduct of the defendants and the prac¬ 
tices in which they may be concertedly engaged are 
exempt from the provisions of Section X of the Sher¬ 
man Act. See the cases hereinabove cited. 

• “The defendants apparently misconceive the scope 
of the exemption granted them by Section 15 of the 
Shipping Act This section vests in the Commission 
a limited authority to approve only certain agreements 
[agreements ‘fixing or regulating' transportation rates 
or fares; giving or receiving special rates, accommoda¬ 
tions, or other special privileges or advantages; • • *] 
to which common carriers by water, or other persons 
subject to the act, are parties and combinations or¬ 
ganized pursuant thereto, agreements and combina¬ 
tions which might otherwise be illegal under Section 1 
of the Sherman Act (Emphasis by the Court). The 
exemption is conterminous with this limited authority 
and extends only to agreements lawful under the sec¬ 
tion. The exemption does not extend to other agreej- 
ments and combinations not clearly within its purview, 
agreements and combinations which may violate Sec¬ 
tion 1 of the Sherman Act 

“The defendants likewise misconceive the effect of 
the specific immunity granted by the statute. They 
construe the exemptive provision, read in the light of 
the other provisions of the section, as a limitation on 
the jurisdiction of the court We cannot adopt this 
construction. The exemptive provision makes avail¬ 
able to the defendants a legal defense not otherwise 
available, but it does not curtail the authority vested 
in this court by the specific provisions of Section 4 of 
the Sherman Act, United States v. Borden Co., supra, 
308 XJ. S. 201, 60 S. Ct 182. The provisions of the 
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Shipping Act, considered in the light most favorable 
to the defendants, may not be interpreted as an implied 
repeal pro tcmto of the jurisdictional provisions of the 
Sherman Act. It is well established that repeals by 
implication are not favored. United States Alkali 
Ass y n v. United States, supra, 325 U. S. 209, 65 S. Ct. 
1120; United States v. Borden Co., supra, 308 U. S. 198, 
et seq, 60 S. Ct. 182. 

“The second ground urged in support of the motion, 
to wit, failure of the complaint to state a claim upon 
which relief can be granted, is predicated substantially 
on the arguments hereinabove discussed. The de¬ 
fendants challenge the right of the United States to 
maintain this action, and for the same reasons urged 
in support of their attack upon the. jurisdiction of the 
Court. These arguments are without merit The right 
of the United States to maintain this action, like the . 
jurisdiction of this court, is derived from Section 4 of 
the Sherman Act The exemption granted by Section 
15 of the Shipping Act may be interposed as a substan¬ 
tive defense but it may not be raised as a procedural 
bar to the right of the United States to prosecute this 
action.” 

The above language is particularly apt here, because 
the court below is attempting to use a supposed exemp¬ 
tion as a procedural bar to the instant suit 

V 

TO REQUIRE APPELLANT TO FIRST PRESENT EVIDENCE 
BEFORE THE CIVIL AERONAUTICS BOARD IN A FUTILE 
ATTEMPT TO OBTAIN RELIEF BECAUSE THE BOARD 
CANNOT ASSESS DAMAGES WOULD DEPRIVE APPELLANT 
OF HIS RIGHT OF ACTION FOR ALL WRONGFUL ACTS OF 
APPELLEES OCCURRING WITHIN THE THREE YEAR 
STATUTORY PERIOD FROM THE DATE MANY OF US 
CAUSES OF ACTION OCCURRED. 

The appellant’s reply brief at Page 4 indicates some 1100 
undecided proceedings piled up on the calendar of the 
Civil Aeronautics Board awaiting, action. The work of this 


body is therefore not current by many many months, and 
in view of the present non-current circumstances of the 
work before the board, undoubtedly months and perhaps 
even years would elapse between the filing of a complaint 
before the Board and the completion of the Board’s action 
thereon. During this time there is no possibility for the 
tolling of the statute of limitations. Consequently to 
require the appellant to suffer this delay would in effect 
take away from him his right as a practical matter to sue. 

A cause or right of action accrues, so as to start the 
statute of limitations running, when the right to institute 
and maintain a suit arises. City of Beach v. Goepfert, 
C.CJLNJD., 147 P. 2d 48tt; Yager v. Liberty Royalties 
Cory., C.C.A. Old., 123 F. (2d) 44. 

A cause of action arises when the damage is sustained 
and the statute of limitation begins to run at that time. 
Bluefields SS Co. v. U. S., 243 Fed. 1, 20. 

The local state law governs as to when the statute of lim¬ 
itations begins to run in a private treble damage action, 
such as in the above instant case. City of Atlanta v. The 
Chattanooga Foundry and Pipe Co., 101 Fed. 900, 203 TJ. S. 
390; Williamson v. Columbia Gas <& Electric Cory., 27 Fed. 
Supp. 198, Cert, denied 310 IT. S. 639; Seaboard terminals 
Corp. v. Standard OR Co. of N. J., 24 Fed Supp. 1018. 

This Court will, of course, take judicial knowledge of the 
3 year statute of limitation in force in this jurisdiction. 

In Withers v. TJ. S., 69 C. Cls. 584, the Court held that 
plaintiff’s claim for compensation was barred by the Stat¬ 
ute of Limitations (as provided in Section 156 of the Judi¬ 
cial Code, Sec. 262, U.S.CA^ Title 28, relating to claims 
against the United States), since his right of action accrued 
more than nine years prior to filing of his claim, in view 
of the fact that the time within which-he was required to . 
bring suit was not suspended during^ the time that his elaa*o' 
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for compensation was being considered and passed upon by 
the Government officials. That Conrt said: 

“The presentation of the claim to the Accounting 
Office of the Treasury Department for settlement, or 
the consideration thereof by the Comptroller General, 
did not suspend the running of the statute.” 

Cases cited in the Withers opinion were: Carlisle v. U. 8 L, 
29 C. Cls. 414; Battelle & Evans v. U. 8 ., 7 C. Cls. R. 297; 
Paul Ravesies v. U. S., 21 C. Cls. 243; Irene Taylor v. U. 8., 
14 C. Cls. 340, affirmed 104 U.S. 216. 

The Court also added: 

“The plaintiff’s right, was not dependent upon the 
presentation of the claim to an executive department 
and such presentation did not suspend the iunning of 
the limitation period. U. S. v. Utz, 80 Fed. 848; Ken¬ 
nedy v. U. S., 79 Fed. 893, affirmed 95 Fed. 127.” 


It was said in the Carlisle case, supra: 

“The Supreme Court held in Clyde 7 s Case (13 Wall. 
39, and 7 C. Cls. R., 262) that the Court of Claims could 
not make a valid rule requiring claimants to allege and 
prove that ‘in every case where the claim is such as is 
ordinarily settled in any executive department the peti¬ 
tion shall show that application for its allowance has 
been made to that department and'without success,’ 
because the rule, as the Supreme Court said, ‘required 
the claimant to do what the acts giving the court juris¬ 
diction did not require him to do before it would assume 
jurisdiction of his case/* ” 


This same principle as announced above is equally appli¬ 
cable to the instant case. It is therefore respectfully sub¬ 
mitted that this Court should not affirm the action of the 
Court below which required appellant to do something 
which is not required of him in order to vest the District 
Court with jurisdiction. 





TO AFFIRM THE DECISION OF THE COURT BELOW 
WOULD DEPRIVE APPELLANT AND OTHERS SIMILARLY 
SITUATED OF PROPERTY WITHOUT DUE PROCESS OF 
LAW AND THE RIGHT OF TRIAL BY JURY, AS GUARAN¬ 
TEED BY THE CONSTITUTION OF THE UNITED STATES. 

A vested right of action is as much, property as tangible 
things are property. Pritchard v. Norton, 106 U.S. 124, 27 
L. ed 104. 

To affirm the trial Court’s decision would operate to 
deprive appellant of property without “due process” of 
law as guaranteed'by the Constitution of the United States. 

The civil remedy for a private injury under the Federal 
anti-trust laws is.a tort action and triable by a jury. Ven- 
ner v. Pa. Steel Co., 250 Fed. 292; Corey v. Independent 
Ice Co., 207 Fed..459. 

As this right of trial by jury is guaranteed by the Seventh 
Amendment to the Constitution .of the United States, it 
follows that the action of the .Court below deprived 
appellant of this constitutional right; 


Conclusion 


For the reasons stated herein the Court is urged to 
reverse the action of the trial Court and to remand tins 
cause for further proceedings. 

. 

Respectfully submitted, 

JOHK P. LabOFISH, 

Attorney for Aircoach Transport Association 
Amicus Curiae: 
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Annex 1 

Order Approving Agreement 

“There has been filed with the Board pursuant to section 
412 of the Civil Aeronautics Act an agreement between Air 
Services, Inc., and various other Large Irregular Air Car¬ 
riers providing for the establishment of the Aircoach Trans¬ 
port Association, evidenced by Agreement CJLB. 4839. 

“The purpose of this organization as represented in the 
agreement and the parties’ discussions with us is to have an 
organization of irregular carriers that can represent these 
carriers in various matters before the executive branch of 
the United States Government and can offer equipment, 
personnel, and services to the Department' of Defense. 
There is nothing in these aims that appears to be adverse to 
the public interest or in violation of the Civil Aeronautics 
Act. "We are approving the agreement upon the basis of 
these representations and with the understanding that the 
organization is to be used for ho other purposes.: If the 
members thereof intend in any way to change these pur¬ 
poses it will be necessary for them to return for additional 
approval. We shall keep the operation of the member 
carriers under continued surveillance in order to prevent 
the Association from being used in any way to establish a 
pattern of regular service in contravention of the Civil 
Aeronautics Act and existing regulations. 

“The Board, upon the basis of the considerations set 
forth above, not finding said agreement to be adverse to 
the public interest or in violation of the Civil Aeronautics 
Act subject to the following terms and conditions: 

“L The approval granted herein does not extend to any 
resolutions or working arrangements between members of 
the Association, or to modifications of articles or by-laws 
of the Association; these must be submitted to the Board 
for approval; 

“2. The approval granted herein shall not be construed 
as granting authorization to any member of the Associa- 



tion to engage in any form of air transportation which has 
not been otherwise authorized; 

“3. The approval granted herein does not extend to any 
holding of membership in the Association by any company 
that does not possess authority granted by this Board to 
engage in air transportation; 

“4. The approval is granted solely for the purpose of 
permitting the Association to represent its members before 
the branches and agencies of the United States Government, 
including the Department of Defense; 

“It Is Ordered That: 

“Agreement CJLB. No. 4839 be and it hereby is approved 
subject to the terms and conditions set forth above. 

“By the Civil Aeronautics Board: 

“ (S.) M. C. Mulligan. 

“ M. C. Mulligan, 

“ Secretary” 








WHAT IS THE GOVERNMENT’S POLICY 


In Rugard to Enforcing the Civil Aeronautics Law ? 


TIN 


■SBALD 

AA 
Ml it# 



Many members of Congress, ss veil ts depart¬ 
ments of the government, including the National 
Defense establishment and the Department of Jus¬ 
tice, hare been approached by a group of irregular 

Hi, a A n mm a! — — — »a 

operators or aircrart, 

Tbfc ostensible purpose of this solicitation Is to 
"store these carriers and to allow them the right of 
nee enterprise." Actually, their purpose is to enlist 


1. "Do the members of your group conduct 
their operations at all times in accordance with 
the law?” 

2. "Are you required to operate under the 
same safety standards as the regular certificated 
airlines?” 

5. "In the maintenance of aircraft, ate you re¬ 
quired to follow the same rigid standards of ta¬ 


ction observed by the regular certificated air- 
ts?” 

4. "Are your pilots required to have the same 


the aid ofthe government departments to continue 
their present operating procedure which, in many 
instances, is in violation of the law.# 

■ *• p‘ . ■ . . . * 

Under the Civil Aeronautics Act there is equal 
opportunity for all, provided the applicant is able 
and willing to meet the requirements established 
by Congress in the public interest 

Hie transportation of passengers is a responsi¬ 
bility of proftand public Importance. The passenger 
depends upon his Government to regulate all trans¬ 
portation companies in such a manner as to afford 
him the highest degree of confid e nce and safety when 
he purchases a ticket 

The principal complaint of these irregular carriers 
Is that the Civil Aeronautics Board has, in endeav¬ 
oring to execute the law and to protect the public, 
established requirements which they are either un¬ 
able or unwilling to meet 

Therefore, before lending I 
support either as a public ■raaso uut ti 

servant or a passenger, Insist 3m, 

that these petition-bearers nm m imm mi i 


amount of 


[ence as that required by the regular 
les?” 

5. "Are your pilots constantly checked as to 
proficiency on the equipment which they ate op¬ 
erating?” 

6. "In the event of an accident do you catty 
sufficient insurance to protect the families of your 
passengers?” 

1. "Whit is the comparable safety record of 
and that of the regular certificated air- 


jo ur group 

Unless these questions can be answered to your 
satisfaction, it Is to your interest to refuse to support 
these operators. 

No group deserves the support either of the Gov¬ 
ernment or tne public if they are unable or unwilling 
to comply with the law. We believe In equal op¬ 


portunity for all, but we also 
believe ta one standard of law 
enforcement for all and one 
standard of safety regulation 
for all. 
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Annex 3 - 

. • * • ’ * X ' ' V 

Orders Serial. Number E-5166 
United States of America, Civil Aeronautics Board 

Washington, D. C. 

Adopted by the Civil Aeronautics Board at its office in 
Washington, D. C., on the 2nd day of March, 1951. 

Docket No. 4870 

In the Matter of military exemptions for Large Irregular 
and Irregular Transport Carriers 

Order Granting Exemption 

As a result of military activities in Korea and of our 
national defense program, there have arisen needs for air¬ 
lift on behalf of the military departments which cannot 
readily be met by the air transport services offered over our 
presently certificated air route system. This airlift in¬ 
volves the movement of both cargo and personnel, domesti¬ 
cally as well as to oversea and foreign points, and generally 
requires an amount of service often in the form of full 
plane load capacity which the certificated carriers cannot 
provide in conjunction with their regularly scheduled serv¬ 
ices. Thus large and unwieldy cargo must frequently be 
shipped under emergency conditions and substantial num¬ 
bers of troops and other personnel must be moved in groups, 
often to points not regularly served by a certificated carrier. 
The departments of the Military Establishment have en¬ 
deavored to procure the air services required through con¬ 
tracts with both certificated and noncertificated carriers, 
and the Board has in the past issued individual exemptions 
to authorize such operations. 1 

t 1 • 

1 See, for example, Orders Serial Nos. E-4122, dated April 28, 1950; 
E-4411, dated July 12, 1950; and E-4904, dated December 1, 1950. 
Although originally issued for a six-months’ period, such exemptions have 
been extended for additional periods upon a showing of continuing need. 
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It now appears, however, that this demand will continue 
for some time and that there is likely to be a need for the 
participation of a greater number of Large Irregular and 
Irregular Transport Carriers in the movement of this traffic. 
The limitations imposed upon these carriers by Part 291 
or their individual exemption orders hamper them in meet¬ 
ing the needs of the military and greater operating au¬ 
thority from the Board is required in this connection. In 
order to alleviate the administrative burden and avoid the 
delay inherent in the issuance of such authority on an indi¬ 
vidual carrier basis, we are issuing an exemption to permit 
all Large Irregular and Irregular Transport Carriers to 
engage in interstate, overseas, and foreign air transporta¬ 
tion of persons and property without limitation as to fre¬ 
quency and regularity of service when such transportation 
is performed pursuant to contracts with any department of 
the Military Establishment. In order that we may then 
re-examine the need for such authority, we are granting 
the exemption for a period of six months. 

In addition to the services described above, there appears 
to be a need for the services of noncertificated carriers in 
the movement of military personnel who, although moving 
in substantial numbers, are traveling at their own expense 
(generally on furlough) to or from military installations. 
Certain associations have recently been formed whose main 
objective is the representation of their air carrier members 
in dealing with the military departments and other branches 
of the Government, and the Department of Defense has 
advised the Board that such representation will facilitate 
its procurement of needed air transportation services. 2 
One of the services furnished by the air carrier members 
of these associations will be the movement of personnel 
traveling at their own expense and it appears that such 
activities, when viewed as a common enterprise may violate 
the limitations and restrictions imposed pursuant to section 
291.26(b) and similar limitations and restrictions in the 
individual exemption orders of the Irregular Transport 

;053!' ,•'?£■* sf-vsc .-.v. • 

J M'-izvoV'■ ; 

„.. 2 'We have approved the agreements establishing these associations in 
Qaaiem Serial -Nos. E-5164 and E-5165. . ■ 
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Carriers. In view of the national defense interest in this 
service, we are including herein an exemption which ’rill 
permit snch air carriers to participate collectively in the 
movement described. The authority granted by this ex¬ 
emption does not operate to increase the number of flights 
permitted by any individual carrier but will permit the 
carriers so acting collectively to. operate with adequate 
regularity. It should be noted, however, that the authority 
granted extends only to the collective operations effected 
through any single representative and does not permit an 
individual carrier to engage in operations which in and 
of themselves violate the limitations of its individual oper¬ 
ating authority. 

In view of the foregoing considerations, we conclude that 
the present enforcement of the provisions of section 401(a) 
of the Act and Part 291 or the individual orders issued to 
Irregular Transport Carriers, insofar as they prevent the 
services authorized herein, would be an undue burden upon 
Large Irregular Carriers and Irregular Transport Carriers 
by reason of the unusual circumstances affecting their op¬ 
erations and is not in the public interest. 

It Is Ordered : 

1. That all Large Irregular Carriers and Irregular 
Transport Carriers be and hereby are exempted, for a pe¬ 
riod of six months, from the provisions of section 401(a) of 
the Civil Aeronautics Act and Part 291 or their individual 
exemption orders to the extent necessary to permit such 
carriers (a) to engage in interstate, overseas, or foreign 
air transportation of persons and property without limita¬ 
tion as to frequency and regularity, pursuant to contracts 
■ffith any department of the Military Establishment calling 
for the provision of air services in plane load capacities; 
and (b) subject to the limitations contained in section 291.27 
and comparable limitations contained in the individual ex¬ 
emption orders of the Irregular Transport Carriers to en¬ 
gage in interstate and overseas air transportation of uni¬ 
formed military personnel traveling at their own expense 
to or from military bases designated by departments of the 
Military Establishment where such transportation is ar- 
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ranged through the representatives of two or more such 
carriers at a military installation even though the total 
operations performed by the carriers so represented may 
exceed the limitations as to frequency and regularity im¬ 
posed by their respective authorizations; 

2. That the exemption granted in paragraph 1 above shall 
apply only to Large Irregular Carriers or Irregular Trans¬ 
port Carriers whose letters of registration or individual 
exemption orders are effective at the time they perform the 
operations described in said paragraph; 

3. That the authorisation granted by paragraph 1(a) 
above shall be effective with respect to each carrier only if 
such carrier is awarded a contract or contracts by a depart¬ 
ment of the Military Establishment for the aforementioned 
air transportation, and then only with respect to the par¬ 
ticular transportation provided for by such contract; 

4. That this order may be amended or revoked at any time 
in the discretion of the Board without notice and without 
hearing. 

By the Civil Aeronautics Board: 

(S.) M. C. Mulligan. 

M. C. Mulligan, 

[seal] Secretary. 
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